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the excess benefit for purposes of section
4958. In accordance with § 53.4958–1T(e)(1), the
excess benefit transaction with respect to
the series of compensatory payments during
1999 is deemed to occur on December 31, 1999,
the last day of D’s taxable year. In order to
correct the excess benefit transaction on
June 30, 2002, D must pay W, in cash or cash
equivalents, excluding payment with a prom-
issory note, $5t (the excess benefit) plus in-
terest on $5t for the period from the date the
excess benefit transaction occurred to the
date of correction (i.e., December 31, 1999, to
June 30, 2002). Because this period is not
more than three years, the interest rate D
must use to determine the interest on the
excess benefit must equal or exceed the
short-term AFR, compounded annually, for
December, 1999 (5.74%, compounded annu-
ally).

Example 2. X is an applicable tax-exempt
organization for purposes of section 4958. B is
a disqualified person with respect to X. On
January 1, 2000, B paid X $6v for Property F.
Property F had a fair market value of $10v
on January 1, 2000. Thus, the sales trans-
action on that date provided an excess ben-
efit to B in the amount of $4v. In order to
correct the excess benefit on July 5, 2005, B
pays X, in cash or cash equivalents, exclud-
ing payment with a promissory note, $4v (the
excess benefit) plus interest on $4v for the
period from the date the excess benefit
transaction occurred to the date of correc-
tion (i.e., January 1, 2000, to July 5, 2005). Be-
cause this period is over three but not over
nine years, the interest rate B must use to
determine the interest on the excess benefit
must equal or exceed the mid-term AFR,
compounded annually, for January, 2000
(6.21%, compounded annually).

Example 3. The facts are the same as in Ex-
ample 2, except that B offers to return Prop-
erty F. X agrees to accept the return of
Property F, a decision in which B does not
participate. Property F has declined in value
since the date of the excess benefit trans-
action. On July 5, 2005, the property has a
fair market value of $9v. For purposes of cor-
rection, B’s return of Property F to X is
treated as a payment of $9v, the fair market
value of the property determined on the date
the property is returned to the organization.
If $9v is greater than the correction amount
($4v plus interest on $4v at a rate that equals
or exceeds 6.21%, compounded annually, for
the period from January 1, 2000, to July 5,
2005), then X may make a cash payment to B
equal to the difference.

Example 4. The facts are the same as in Ex-
ample 3, except that Property F has in-
creased in value since January 1, 2000, the
date the excess benefit transaction occurred,
and on July 5, 2005, has a fair market value
of $13v. For purposes of correction, B’s return
of Property F to X is treated as a payment
of $10v, the fair market value of the property

on the date the excess benefit transaction
occurred. If $10v is greater than the correc-
tion amount ($4v plus interest on $4v at a
rate that equals or exceeds 6.21%, com-
pounded annually, for the period from Janu-
ary 1, 2000, to July 5, 2005), then X may make
a cash payment to B equal to the difference.

Example 5. The facts are the same as in Ex-
ample 2. Assume that the correction amount
B paid X in cash on July 5, 2005, was $5.58v.
On July 4, 2005, X loaned $5.58v to B, in ex-
change for a promissory note signed by B in
the amount of $5.58v, payable with interest
at a future date. These facts indicate that B
engaged in the loan transaction to cir-
cumvent the requirement of this section that
(except as provided in paragraph (b)(3) or (4)
of this section), the correction amount must
be paid only in cash or cash equivalents. As
a result, the Commissioner may determine
that B effectively transferred property other
than cash or cash equivalents, and therefore
did not satisfy the correction requirements
of this section.

[T.D. 8920, 66 FR 2156, Jan. 10, 2001]

§ 53.4958–8T Special rules (temporary).
(a) Substantive requirements for exemp-

tion still apply. Section 4958 does not af-
fect the substantive standards for tax
exemption under section 501(c)(3) or (4),
including the requirements that the or-
ganization be organized and operated
exclusively for exempt purposes, and
that no part of its net earnings inure to
the benefit of any private shareholder
or individual. Thus, regardless of
whether a particular transaction is
subject to excise taxes under section
4958, existing principles and rules may
be implicated, such as the limitation
on private benefit. For example, trans-
actions that are not subject to section
4958 because of the initial contract ex-
ception described in § 53.4958–4T(a)(3)
may, under certain circumstances,
jeopardize the organization’s tax-ex-
empt status.

(b) Interaction between section 4958 and
section 7611 rules for church tax inquiries
and examinations. The procedures of
section 7611 will be used in initiating
and conducting any inquiry or exam-
ination into whether an excess benefit
transaction has occurred between a
church and a disqualified person. For
purposes of this rule, the reasonable
belief required to initiate a church tax
inquiry is satisfied if there is a reason-
able belief that a section 4958 tax is due
from a disqualified person with respect
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to a transaction involving a church.
See § 301.7611–1 Q&A 19 of this chapter.

(c) Three year duration of these tem-
porary regulations. Sections 53.4958–1T
through 53.4958–8T will cease to apply
on January 9, 2004.

[T.D. 8920, 66 FR 2156, Jan. 10, 2001]

§ 53.4961–1 Abatement of second tier
taxes for correction within correc-
tion period.

If any taxable event is corrected dur-
ing the correction period for the event,
then any second tier tax imposed with
respect to the event shall not be as-
sessed. If the tax has been assessed, it
shall be abated. If the tax has been col-
lected, it shall be credited or refunded
as an overpayment. For purposes of
this section, the tax imposed includes
interest, additions to the tax and addi-
tional amounts. For definitions of the
terms second tier tax, taxable event, cor-
rect, and correction period, see § 53.4963–1.

§ 53.4961–2 Court proceedings to deter-
mine liability for second tier tax.

(a) Introduction. Under section 4961
(b) and (c), the period of limitations on
collection may be suspended and as-
sessment or collection of first or sec-
ond tier tax may be prohibited during
the pendency of administrative and ju-
dicial proceedings conducted to deter-
mine a taxpayer’s liability for second
tier tax. This section provides rules re-
lating to the suspension of the limita-
tions period and the prohibitions on as-
sessment and collection. In addition,
this section describes the administra-
tive and judicial proceedings to which
these rules apply.

(b) Initial proceeding—(1) Defined. For
purposes of subpart K, an initial pro-
ceeding means a proceeding described
in subparagraph (2) or (3).

(2) Tax Court proceeding before assess-
ment. A proceeding is described in this
subparagraph (2) if it is a proceeding
with respect to the taxpayer’s liability
for second tier tax and is commenced
in accordance with section 6213 (a).

(3) Refund proceeding commenced be-
fore correction period ends. A proceeding
is described in this subparagraph (3) if
it is a proceeding commenced under
section 7422, in accordance with the
provisions of § 53.4963–1(e) (4) and (5)
(relating to prerequisites to extension

of the correction period during certain
refund proceedings), and with respect
to the taxpayer’s liability for second
tier tax.

(c) Supplemental proceeding—(1) Juris-
diction. If a determination in an initial
proceeding that a taxpayer is liable for
a second tier tax has become final, the
court in which the initial proceeding
was commenced shall have jurisdiction
to conduct any necessary supplemental
proceeding to determine whether the
taxable event was corrected during the
correction period.

(2) Time for beginning proceeding. The
time for beginning a supplemental pro-
ceeding begins on the day after a deter-
mination in an initial proceeding be-
comes final and ends on the 90th day
after the last day of the correction pe-
riod.

(d) Restriction on assessment during
Tax Court proceeding. If a supplemental
proceeding described in section 4961 (b)
and § 53.4961–2(c) is commenced in the
Tax Court, the provisions of the second
and third sentences of section 6213(a)
and the first and third sentences of
§ 301.6213–1(a)(2) apply with respect to a
deficiency in second tier tax until the
decision of the Tax Court in the supple-
mental proceeding is final.

(e) Suspension of period of collection for
second tier tax—(1) Scope. Except as pro-
vided in subparagraph (6), this para-
graph (e) applies to the second tier tax
assessed with respect to a taxable
event if a claim described in subpara-
graph (2) is filed.

(2) Claim for refund. A claim for re-
fund is described in this subparagraph
(2) if, no later than 90 days after the
day on which the second tier tax is as-
sessed with respect to a taxable event,
the taxpayer—

(i) Pays the full amount of first tier
tax for the taxable period, and

(ii) Files a claim for refund of the
amount paid.

(3) Collection prohibited. No levy or
proceeding in court for the collection
of the second tier tax shall be made,
begun, or prosecuted until the end of
the collection prohibition period de-
scribed in subparagraph (5). Notwith-
standing section 7421(a), the collection
by levy or proceeding may be enjoined
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