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exceed $1428, the health FSA is not obligated
to make COBRA continuation coverage
available to B in 2002 (or any later year). (Of
course, the administrator of the health FSA
is permitted to make COBRA continuation
coverage available to every qualified bene-
ficiary in the year that the qualified bene-
ficiary’s qualifying event occurs in order to
avoid having to determine the maximum
benefit available for each qualified bene-
ficiary for the remainder of the plan year.)

Q–9: What is the effect of a group
health plan’s failure to comply with
the requirements of section 4980B(f)?

A–9: Under section 4980B(a), if a
group health plan subject to COBRA
fails to comply with section 4980B(f),
an excise tax is imposed. Moreover,
non-tax remedies may be available if
the plan fails to comply with the par-
allel requirements in ERISA, which are
administered by the Department of
Labor.

Q–10: Who is liable for the excise tax
if a group health plan fails to comply
with the requirements of section
4980B(f)?

A–10: (a) In general, the excise tax is
imposed on the employer maintaining
the plan, except that in the case of a
multiemployer plan (see Q&A–3 of this
section for a definition of multiem-
ployer plan) the excise tax is imposed
on the plan.

(b) In certain circumstances, the ex-
cise tax is also imposed on a person in-
volved with the provision of benefits
under the plan (other than in the ca-
pacity of an employee), such as an in-
surer providing benefits under the plan
or a third party administrator admin-
istering claims under the plan. In gen-
eral, such a person will be liable for the
excise tax if the person assumes, under
a legally enforceable written agree-
ment, the responsibility for performing
the act to which the failure to comply
with the COBRA continuation coverage
requirements relates. Such a person
will be liable for the excise tax not-
withstanding the absence of a written
agreement assuming responsibility for
complying with COBRA if the person
provides coverage under the plan to a
similarly situated nonCOBRA bene-
ficiary (see Q&A–3 of § 54.4980B–3 for a
definition of similarly situated
nonCOBRA beneficiaries) and the em-
ployer or plan administrator submits a
written request to the person to pro-

vide to a qualified beneficiary the same
coverage that the person provides to
the similarly situated nonCOBRA bene-
ficiary. If the person providing cov-
erage under the plan to a similarly sit-
uated nonCOBRA beneficiary is the
plan administrator and the qualifying
event is a divorce or legal separation or
a dependent child’s ceasing to be cov-
ered under the generally applicable re-
quirements of the plan, the plan ad-
ministrator will also be liable for the
excise tax if the qualified beneficiary
submits a written request for coverage.

[T.D. 8812, 64 FR 5174, Feb. 3, 1999, as amend-
ed by T.D. 8928, 66 FR 1849, Jan. 10, 2001]

§ 54.4980B–3 Qualified beneficiaries.
The determination of who is a quali-

fied beneficiary, an employee, or a cov-
ered employee, and of who are the simi-
larly situated nonCOBRA beneficiaries
is addressed in the following questions-
and-answers:

Q–1: Who is a qualified beneficiary?
A–1: (a)(1) Except as set forth in para-

graphs (c) through (f) of this Q&A–1, a
qualified beneficiary is—

(i) Any individual who, on the day be-
fore a qualifying event, is covered
under a group health plan by virtue of
being on that day either a covered em-
ployee, the spouse of a covered em-
ployee, or a dependent child of the cov-
ered employee; or

(ii) Any child who is born to or
placed for adoption with a covered em-
ployee during a period of COBRA con-
tinuation coverage.

(2) In the case of a qualifying event
that is the bankruptcy of the em-
ployer, a covered employee who had re-
tired on or before the date of substan-
tial elimination of group health plan
coverage is also a qualified beneficiary,
as is any spouse, surviving spouse, or
dependent child of such a covered em-
ployee if, on the day before the bank-
ruptcy qualifying event, the spouse,
surviving spouse, or dependent child is
a beneficiary under the plan.

(3) In general, an individual (other
than a child who is born to or placed
for adoption with a covered employee
during a period of COBRA continuation
coverage) who is not covered under a
plan on the day before the qualifying
event cannot be a qualified beneficiary
with respect to that qualifying event,
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and the reason for the individual’s lack
of actual coverage (such as the individ-
ual’s having declined participation in
the plan or failed to satisfy the plan’s
conditions for participation) is not rel-
evant for this purpose. However, if the
individual is denied or not offered cov-
erage under a plan under cir-
cumstances in which the denial or fail-
ure to offer constitutes a violation of
applicable law (such as the Americans
with Disabilities Act, 42 U.S.C. 12101–
12213, the special enrollment rules of
section 9801, or the requirements of
section 9802 prohibiting discrimination
in eligibility to enroll in a group
health plan based on health status),
then, for purposes of §§ 54.4980B–1
through 54.4980B–10, the individual will
be considered to have had the coverage
that was wrongfully denied or not of-
fered.

(4) Paragraph (b) of this Q&A–1 de-
scribes how certain family members
are not qualified beneficiaries even if
they become covered under the plan;
paragraphs (c), (d), and (e) of this Q&A–
1 place limits on the general rules of
this paragraph (a) concerning who is a
qualified beneficiary; paragraph (f) of
this Q&A–1 provides when an individual
who has been a qualified beneficiary
ceases to be a qualified beneficiary;
paragraph (g) of this Q&A–1 defines
placed for adoption; and paragraph (h) of
this Q&A–1 contains examples.

(b) In contrast to a child who is born
to or placed for adoption with a cov-
ered employee during a period of
COBRA continuation coverage, an indi-
vidual who marries any qualified bene-
ficiary on or after the date of the quali-
fying event and a newborn or adopted
child (other than one born to or placed
for adoption with a covered employee)
are not qualified beneficiaries by vir-
tue of the marriage, birth, or place-
ment for adoption or by virtue of the
individual’s status as the spouse or the
child’s status as a dependent of the
qualified beneficiary. These new family
members do not themselves become
qualified beneficiaries even if they be-
come covered under the plan. (For situ-
ations in which a plan is required to
make coverage available to new family
members of a qualified beneficiary who
is receiving COBRA continuation cov-
erage, see Q&A–5 of § 54.4980B–5, para-

graph (c) in Q&A–4 of § 54.4980B–5, and
section 9801(f)(2).)

(c) An individual is not a qualified
beneficiary if, on the day before the
qualifying event referred to in para-
graph (a) of this Q&A–1, the individual
is covered under the group health plan
by reason of another individual’s elec-
tion of COBRA continuation coverage
and is not already a qualified bene-
ficiary by reason of a prior qualifying
event.

(d) A covered employee can be a
qualified beneficiary only in connec-
tion with a qualifying event that is the
termination, or reduction of hours, of
the covered employee’s employment, or
that is the bankruptcy of the em-
ployer.

(e) An individual is not a qualified
beneficiary if the individual’s status as
a covered employee is attributable to a
period in which the individual was a
nonresident alien who received from
the individual’s employer no earned in-
come (within the meaning of section
911(d)(2)) that constituted income from
sources within the United States (with-
in the meaning of section 861(a)(3)). If,
pursuant to the preceding sentence, an
individual is not a qualified bene-
ficiary, then a spouse or dependent
child of the individual is not consid-
ered a qualified beneficiary by virtue of
the relationship to the individual.

(f) A qualified beneficiary who does
not elect COBRA continuation cov-
erage in connection with a qualifying
event ceases to be a qualified bene-
ficiary at the end of the election period
(see Q&A–1 of § 54.4980B–6). Thus, for ex-
ample, if such a former qualified bene-
ficiary is later added to a covered em-
ployee’s coverage (e.g., during an open
enrollment period) and then another
qualifying event occurs with respect to
the covered employee, the former
qualified beneficiary does not become a
qualified beneficiary by reason of the
second qualifying event. If a covered
employee who is a qualified beneficiary
does not elect COBRA continuation
coverage during the election period,
then any child born to or placed for
adoption with the covered employee on
or after the date of the qualifying
event is not a qualified beneficiary.
Once a plan’s obligation to make

VerDate 11<MAY>2000 04:09 Apr 17, 2001 Jkt 194095 PO 00000 Frm 00286 Fmt 8010 Sfmt 8010 Y:\SGML\194095T.XXX pfrm01 PsN: 194095T



287

Internal Revenue Service, Treasury § 54.4980B–3

COBRA continuation coverage avail-
able to an individual who has been a
qualified beneficiary ceases under the
rules of § 54.4980B–7, the individual
ceases to be a qualified beneficiary.

(g) For purposes of §§ 54.4980B–1
through 54.4980B–10, placement for adop-
tion or being placed for adoption means
the assumption and retention by the
covered employee of a legal obligation
for total or partial support of a child in
anticipation of the adoption of the
child. The child’s placement for adop-
tion with the covered employee termi-
nates upon the termination of the legal
obligation for total or partial support.
A child who is immediately adopted by
the covered employee without a pre-
ceding placement for adoption is con-
sidered to be placed for adoption on the
date of the adoption.

(h) The rules of this Q&A–1 are illus-
trated by the following examples:

Example 1. (i) B is a single employee who
voluntarily terminates employment and
elects COBRA continuation coverage under a
group health plan. To comply with the re-
quirements of section 9801(f), the plan per-
mits a covered employee who marries to
have her or his spouse covered under the
plan. One month after electing COBRA con-
tinuation coverage, B marries and chooses to
have B’s spouse covered under the plan.

(ii) B’s spouse is not a qualified bene-
ficiary. Thus, if B dies during the period of
COBRA continuation coverage, the plan does
not have to offer B’s surviving spouse an op-
portunity to elect COBRA continuation cov-
erage.

Example 2. (i) C is a married employee who
terminates employment. C elects COBRA
continuation coverage for C but not C’s
spouse, and C’s spouse declines to elect such
coverage. C’s spouse thus ceases to be a
qualified beneficiary. At the next open en-
rollment period, C adds the spouse as a bene-
ficiary under the plan.

(ii) The addition of the spouse during the
open enrollment period does not make the
spouse a qualified beneficiary. The plan thus
will not have to offer the spouse an oppor-
tunity to elect COBRA continuation cov-
erage upon a later divorce from or death of
C.

Example 3. (i) Under the terms of a group
health plan, a covered employee’s child,
upon attaining age 19, ceases to be a depend-
ent eligible for coverage.

(ii) At that time, the child must be offered
an opportunity to elect COBRA continuation
coverage. If the child elects COBRA continu-
ation coverage, the child marries during the
period of the COBRA continuation coverage,

and the child’s spouse becomes covered under
the group health plan, the child’s spouse is
not a qualified beneficiary.

Example 4. (i) D is a single employee who,
upon retirement, is given the opportunity to
elect COBRA continuation coverage but de-
clines it in favor of an alternative offer of 12
months of employer-paid retiree health bene-
fits. At the end of the election period, D
ceases to be a qualified beneficiary and will
not have to be given another opportunity to
elect COBRA continuation coverage (at the
end of those 12 months or at any other time).
D marries E during the period of retiree
health coverage and, under the terms of that
coverage, E becomes covered under the plan.

(ii) If a divorce from or death of D will re-
sult in E’s losing coverage, E will be a quali-
fied beneficiary because E’s coverage under
the plan on the day before the qualifying
event (that is, the divorce or death) will have
been by reason of D’s acceptance of 12
months of employer-paid coverage after the
prior qualifying event (D’s retirement) rath-
er than by reason of an election of COBRA
continuation coverage.

Example 5. (i) The facts are the same as in
Example 4, except that, under the terms of
the plan, the divorce or death does not cause
E to lose coverage so that E continues to be
covered for the balance of the original 12-
month period.

(ii) E does not have to be allowed to elect
COBRA continuation coverage because the
loss of coverage at the end of the 12-month
period is not caused by the divorce or death,
and thus the divorce or death does not con-
stitute a qualifying event. See Q&A–1 of
§ 54.4980B–4.

Q–2: Who is an employee and who is a
covered employee?

A–2: (a)(1) For purposes of §§ 54.4980B–
1 through 54.4980B–10 (except for pur-
poses of Q&A–5 in § 54.4980B–2, relating
to the exception from COBRA for plans
maintained by an employer with fewer
than 20 employees), an employee is any
individual who is eligible to be covered
under a group health plan by virtue of
the performance of services for the em-
ployer maintaining the plan or by vir-
tue of membership in the employee or-
ganization maintaining the plan. Thus,
for purposes of §§ 54.4980B–1 through
54.4980B–10 (except for purposes of
Q&A–5 in § 54.4980B–2), the following in-
dividuals are employees if their rela-
tionship to the employer maintaining
the plan makes them eligible to be cov-
ered under the plan—

(i) Self-employed individuals (within
the meaning of section 401(c)(1));
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(ii) Independent contractors (and
their employees and independent con-
tractors); and

(iii) Directors (in the case of a cor-
poration).

(2) Similarly, whenever reference is
made in §§ 54.4980B–1 through 54.4980B–
10 (except in Q&A–5 of § 54.4980B–2) to
an employment relationship (such as
by referring to the termination of em-
ployment of an employee or to an em-
ployee’s being employed by an em-
ployer), the reference includes the rela-
tionship of those individuals who are
employees within the meaning of this
paragraph (a). See paragraph (c) in
Q&A–5 of § 54.4980B–2 for a narrower
meaning of employee solely for pur-
poses of Q&A–5 of § 54.4980B–2.

(b) For purposes of §§ 54.4980B–1
through 54.4980B–10, a covered employee
is any individual who is (or was) pro-
vided coverage under a group health
plan (other than a plan that is excepted
from COBRA on the date of the quali-
fying event; see Q&A–4 of § 54.4980B–2)
by virtue of being or having been an
employee. For example, a retiree or
former employee who is covered by a
group health plan is a covered em-
ployee if the coverage results in whole
or in part from her or his previous em-
ployment. An employee (or former em-
ployee) who is merely eligible for cov-
erage under a group health plan is gen-
erally not a covered employee if the
employee (or former employee) is not
actually covered under the plan. In
general, the reason for the employee’s
(or former employee’s) lack of actual
coverage (such as having declined par-
ticipation in the plan or having failed
to satisfy the plan’s conditions for par-
ticipation) is not relevant for this pur-
pose. However, if the employee (or
former employee) is denied or not of-
fered coverage under circumstances in
which the denial or failure to offer con-
stitutes a violation of applicable law
(such as the Americans with Disabil-
ities Act, 42 U.S.C. 12101 through 12213,
the special enrollment rules of section
9801, or the requirements of section
9802 prohibiting discrimination in eligi-
bility to enroll in a group health plan
based on health status), then, for pur-
poses of §§ 54.4980B–1 through 54.4980B–
10, the employee (or former employee)
will be considered to have had the cov-

erage that was wrongfully denied or
not offered.

Q–3: Who are the similarly situated
nonCOBRA beneficiaries?

A–3: For purposes of §§ 54.4980B–1
through 54.4980B–10, similarly situated
nonCOBRA beneficiaries means the
group of covered employees, spouses of
covered employees, or dependent chil-
dren of covered employees receiving
coverage under a group health plan
maintained by the employer or em-
ployee organization who are receiving
that coverage for a reason other than
the rights provided under the COBRA
continuation coverage requirements
and who, based on all of the facts and
circumstances, are most similarly situ-
ated to the situation of the qualified
beneficiary immediately before the
qualifying event.

[T.D. 8812, 64 FR 5176, Feb. 3, 1999, as amend-
ed by T.D. 8928, 66 FR 1852, Jan. 10, 2001]

§ 54.4980B–4 Qualifying events.

The determination of what con-
stitutes a qualifying event is addressed
in the following questions and answers:

Q–1: What is a qualifying event?
A–1: (a) A qualifying event is an event

that satisfies paragraphs (b), (c), and
(d) of this Q&A–1. Paragraph (e) of this
Q&A–1 further explains a reduction of
hours of employment, paragraph (f) of
this Q&A–1 describes the treatment of
children born to or placed for adoption
with a covered employee during a pe-
riod of COBRA continuation coverage,
and paragraph (g) of this Q&A–1 con-
tains examples. See Q&A–1 through
Q&A–3 of § 54.4980B–10 for special rules
in the case of leave taken under the
Family and Medical Leave Act of 1993
(29 U.S.C. 2601–2619).

(b) An event satisfies this paragraph
(b) if the event is any of the following—

(1) The death of a covered employee;
(2) The termination (other than by

reason of the employee’s gross mis-
conduct), or reduction of hours, of a
covered employee’s employment;

(3) The divorce or legal separation of
a covered employee from the employ-
ee’s spouse;

(4) A covered employee’s becoming
entitled to Medicare benefits under
Title XVIII of the Social Security Act
(42 U.S.C. 1395–1395ggg);
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