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(3) Any activity that the state mem-
ber bank is permitted to engage in di-
rectly (subject to the same terms and
conditions that govern the conduct of
the activity by the state member
bank).

(b) Impermissible activities. Notwith-
standing paragraph (a) of this section,
a financial subsidiary may not engage
as principal in the following activities:

(1) Insuring, guaranteeing, or indem-
nifying against loss, harm, damage, ill-
ness, disability or death (except to the
extent permitted under applicable
state law and sections 302 or 303(c) of
the Gramm-Leach-Bliley Act (Pub. L.
106–102, 113 Stat. 1407–1409, 15 U.S.C.
6712 or 6713(c)), or providing or issuing
annuities the income of which is sub-
ject to tax treatment under section 72
of the Internal Revenue Code (26 U.S.C.
72);

(2) Real estate development or real
estate investment, unless otherwise ex-
pressly authorized by applicable state
and Federal law; and

(3) Any activity permitted for finan-
cial holding companies by section
4(k)(4)(H) or (I) of the Bank Holding
Company Act (12 U.S.C. 1843(k)(4)(H)
and (I)).

§ 208.73 What additional provisions
are applicable to state member
banks with financial subsidiaries?

(a) Capital deduction—(1) Capital de-
duction required. For purposes of deter-
mining compliance with applicable reg-
ulatory capital standards (including
the well capitalized standard of
§ 208.71(a)(1)), a state member bank that
controls or holds an interest in a finan-
cial subsidiary must:

(i) Deduct the aggregate amount of
the bank’s outstanding equity invest-
ment, including retained earnings, in
all financial subsidiaries from its total
assets and tangible equity and deduct
such investment from its total risk-
based capital (this deduction shall be
made equally from Tier 1 and Tier 2
capital); and

(ii) Not consolidate the assets and li-
abilities of any financial subsidiary
with those of the bank.

(2) Financial statement disclosure of
capital deduction. Any published finan-
cial statement of a state member bank
that controls or holds an interest in a

financial subsidiary must, in addition
to providing information prepared in
accordance with generally accepted ac-
counting principles, separately present
financial information for the bank re-
flecting the capital deduction and ad-
justments required by paragraph (a)(1)
of this section.

(b) Safeguards for the bank. A state
member bank that establishes, controls
or holds an interest in a financial sub-
sidiary must:

(1) Establish procedures for identi-
fying and managing financial and oper-
ational risks within the state member
bank and the financial subsidiary that
adequately protect the state member
bank from such risks; and

(2) Establish reasonable policies and
procedures to preserve the separate
corporate identity and limited liability
of the state member bank and the fi-
nancial subsidiaries of the state mem-
ber bank.

(c) Application of sections 23A and 23B
of the Federal Reserve Act. For purposes
of sections 23A and 23B of the Federal
Reserve Act (12 U.S.C. 371c, 371c–1):

(1) A financial subsidiary of a state
member bank shall be deemed an affil-
iate, and not a subsidiary, of the bank;

(2) The restrictions contained in sec-
tion 23A(a)(1)(A) of section 23A shall
not apply with respect to covered
transactions between the bank and any
individual financial subsidiary of the
bank;

(3) The bank’s investment in a finan-
cial subsidiary shall not include re-
tained earnings of the financial sub-
sidiary;

(4) Any purchase of, or investment in,
the securities of a financial subsidiary
by an affiliate of the bank will be con-
sidered to be a purchase of, or invest-
ment in, such securities by the bank;
and

(5) Any extension of credit by an af-
filiate of the bank to a financial sub-
sidiary of the bank will be considered
to be an extension of credit by the
bank to the financial subsidiary if the
Board determines that such treatment
is necessary or appropriate to prevent
evasions of the Federal Reserve Act
and the Gramm-Leach-Bliley Act.

(d) Application of anti-tying prohibi-
tions. A financial subsidiary of a state
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member bank shall be deemed a sub-
sidiary of a bank holding company and
not a subsidiary of the bank for pur-
poses of the anti-tying prohibitions of
section 106 of the Bank Holding Com-
pany Act Amendments of 1970 (12
U.S.C. 1971 et seq.).

§ 208.74 What happens if the state
member bank fails to continue to
meet certain requirements?

(a) Qualifications and safeguards. The
following procedures apply to a state
member bank that controls or holds an
interest in a financial subsidiary.

(1) Notice by Board. If the Board finds
that a state member bank or any of its
depository institution affiliates fails to
continue to be well capitalized and well
managed or comply with the asset lim-
itation set forth in § 208.71(a)(2) or the
safeguards set forth in § 208.73(b), the
Board will notify the state member
bank in writing and identify the areas
of noncompliance.

(2) Notification by state member bank. A
state member bank must promptly no-
tify the Board if the bank becomes
aware that any depository institution
affiliate of the bank has ceased to be
well capitalized and well managed.

(3) Execution of agreement. Within 45
days after receiving a notice under
paragraph (a)(1) of this section, or such
additional period of time as the Board
may permit, the:

(i) State member bank must execute
an agreement acceptable to the Board
to comply with all applicable capital,
management, asset and safeguard re-
quirements; and

(ii) Any relevant depository institu-
tion affiliate of the state member bank
must execute an agreement acceptable
to its appropriate Federal banking
agency to comply with all applicable
capital and management requirements.

(4) Imposition of limits. Until the
Board determines that the conditions
described in the notice under para-
graph (a)(1) of this section are cor-
rected:

(i) The Board may impose any limita-
tions on the conduct or activities of
the state member bank or any sub-
sidiary of the bank as the Board deter-
mines to be appropriate under the cir-
cumstances and consistent with the
purposes of section 121 of the Gramm-

Leach-Bliley Act (12 U.S.C. 24a, 335,
371c, and 1971), including requiring the
Board’s prior approval for any financial
subsidiary of the bank to acquire any
company or engage in any additional
activity; and

(ii) The appropriate Federal banking
agency for any relevant depository in-
stitution affiliate may impose any lim-
itations on the conduct or activities of
the depository institution or any sub-
sidiary of that institution as the agen-
cy determines to be appropriate under
the circumstances and consistent with
the purposes of section 121 of the
Gramm-Leach-Bliley Act (12 U.S.C. 24a,
335, 371c, and 1971).

(5) Divestiture. The Board may require
a state member bank to divest control
of any financial subsidiary if the condi-
tions described in a notice under para-
graph (a)(1) of this section are not cor-
rected within 180 days of receipt of the
notice or such additional period of
time as the Board may permit. Any di-
vestiture must be completed in accord-
ance with any terms and conditions es-
tablished by the Board.

(6) Consultation. The Board will con-
sult with all relevant Federal and state
regulatory authorities in taking any
action under this subsection.

(b) Debt rating or alternative require-
ment. If a state member bank does not
continue to meet any applicable debt
rating or alternative requirement of
§ 208.71(b), the bank may not, directly
or through a subsidiary, purchase or
acquire any additional equity capital
of any financial subsidiary until the
bank restores its compliance with the
requirements of that section. For pur-
poses of this paragraph, the term ‘‘eq-
uity capital’’ includes, in addition to
any equity investment, any debt in-
strument issued by the financial sub-
sidiary if the instrument qualifies as
capital of the subsidiary under federal
or state law, regulation or interpreta-
tion applicable to the subsidiary.

§ 208.75 What happens if the state
member bank or any of its insured
depository institution affiliates has
received less than a ‘‘satisfactory’’
CRA rating?

(a) Limits on establishment of financial
subsidiaries and expansion of existing fi-
nancial subsidiaries. If a state member
bank, or any of its insured depository
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