Small Business Administration
by any amounts recovered from
indemnitors and other salvage.

(c) Loss under a Performance Bond is,
at the Surety’s option, the sum nec-
essary to meet the cost of fulfilling the
terms of a bonded Contract or the
penal sum of the bond. In either case,
the Loss includes interest (if any), but
Loss is reduced by any amounts recov-
ered (through offset or otherwise) by
reason of the Principal’s defenses or
causes of action against the Obligee,
and by any amounts recovered from
indemnitors and other salvage.

(d) Loss under an Ancillary Bond is the
amount covered by such bond which is
attributable to the Contract for which
guaranteed Final Bonds were Executed.

(e) Loss includes the following ex-
penses if they are itemized, docu-
mented and attributable solely to the
Loss under the guaranteed bond:

(1) Amounts actually paid by the
Surety which are specifically allocable
to the investigation, adjustment, nego-
tiation, compromise, settlement of, or
resistance to a claim for Loss resulting
from the breach of the terms of the
bonded Contract. Any cost allocation
method must be reasonable and must
comply with generally accepted ac-
counting principles; and

(2) Amounts actually paid by the
Surety for court costs and reasonable
attorney’s fees incurred to mitigate
any Loss under paragraphs (a) through
(e)(1) of this section including suits to
obtain sums due from Obligees,
indemnitors, Principals and others.

(f) Loss does not include the following
expenses:

(1) Any unallocated expenses, or any
clear mark-up on expenses or any over-
head, of the Surety, its attorney, or
any other party hired by the Surety or
the attorney;

(2) Expenses paid for any suits, cross-
claims, or counterclaims filed against
the United States of America or any of
its agencies, officers, or employees un-
less the Surety has received, prior to
filing such suit or claim, written con-
currence from SBA that the suit may
be filed;

(3) Attorney’s fees and court costs in-
curred by the Surety in a suit by or
against SBA or its Administrator; and

(4) Fees, costs, or other payments, in-
cluding tort damages, arising from a

§115.17

successful tort suit or claim by a Prin-
cipal or any other Person against the
Surety.

§115.17 Minimization of Surety’s Loss.

(a) Indemnity agreements and collat-
eral—(1) Requirements. The Surety must
take all reasonable action to minimize
risk of Loss including, but not limited
to, obtaining from each Principal a
written indemnity agreement which
covers actual Losses under the Con-
tract and Imminent Breach payments
under §115.34(a) or §115.69. The indem-
nity agreement must be secured by
such collateral as the Surety or SBA
finds appropriate. Indemnity agree-
ments from other Persons, secured or
unsecured, may also be required by the
Surety or SBA.

(2) Prohibitions. No indemnity agree-
ment may be obtained from the Surety,
its agent or any other representative of
the Surety. The Surety must not sepa-
rately collateralize the portion of its
bond which is not guaranteed by SBA.

(b) Salvage and recovery—(1) General.
The Surety must pursue all possible
sources of salvage and recovery. Sal-
vage and recovery includes all pay-
ments made in settlement of the Sure-
ty’s claim, even though the Surety has
incurred other losses as a result of that
Principal which are not reimbursable
by SBA.

(2) SBA’s share. SBA is entitled to its
guaranteed percentage of all salvage
and recovery from a defaulted Prin-
cipal, its guarantors and indemnitors,
and any other party, received by the
Surety in connection with the guaran-
teed bond or any other bond issued by
the Surety on behalf of the Principal
unless such recovery is unquestionably
identifiable as related solely to the
non-guaranteed bond. The Surety must
reimburse or credit SBA (in the same
proportion as SBA’s share of Loss)
within 90 days of receipt of any recov-
ery by the Surety.

(3) Multiple Sureties. In any dispute
between two or more Sureties con-
cerning recovery under SBA guaran-
teed bonds, the dispute must first be
brought to the attention of OSG for an
attempt at mediation and settlement.
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