§115.20

SBA, showing why a bond was not pre-
viously obtained and is now being re-
quired;

(B) Certification by the Principal
that all taxes and labor costs are cur-
rent, and listing all suppliers and sub-
contractors, indicating that they are
all paid to date, and attaching a waiver
of lien from each; or an explanation
satisfactory to SBA why such docu-
mentation cannot be produced; and

(C) Certification by the Obligee that
all payments due under the Contract to
date have been made and that the job
has been satisfactorily completed to
date.

(2)(i) For purposes of paragraph
(f)(1)(ii) of this section, work under a
Contract is considered to have begun
when a Principal takes any action at
the job site which would have exposed
its Surety to liability under applicable
law had a bond been Executed (or ap-
proved, if the Surety is legally bound
by such approval) at the time.

(ii) For purposes of this paragraph (f),
the Surety must maintain a contem-
poraneous record of the Execution and
approval of each bond.

(g) Principal fee. The Surety has not
remitted to SBA the Principal’s pay-
ment for the full amount of the guar-
antee fee within the time period re-
quired under §115.30(d) for Prior Ap-
proval Sureties or §115.66 for PSB Sure-
ties. SBA may reinstate the guarantee
upon a showing that the Contract is
not in default and that a valid reason
exists why a timely submission was not
made.

(h) Other regulatory violations. The oc-
currence of any of the following:

(1) The Principal on the bonded Con-
tract is not a small business;

(2) The bond was not required under
the bid solicitation or the original Con-
tract;

(3) The bond was not eligible for
guarantee by SBA because the bonded
contract was not a Contract as defined
in §115.10;

(4) The loss occurred under a bond
that was not guaranteed by SBA;

(5) The loss incurred by the Surety
was not a Loss as determined under
§115.16; or

(6) The Surety’s loss under a Per-
formance Bond did not result from the
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Principal’s breach or Imminent Breach
of the Contract.

§115.20 Insolvency of Surety.

(a) Successor in interest. If a Surety
becomes insolvent, all rights or bene-
fits conferred on the Surety under a
valid and binding Prior Approval or
PSB Agreement will accrue only to the
trustee or receiver of the Surety. SBA
will not be liable to the trustee or re-
ceiver of the insolvent Surety except
for the guaranteed portion of any Loss
incurred and actually paid by such Sur-
ety or its trustee or receiver under the
guaranteed bonds.

(b) Filing requirement. The trustee or
receiver must submit to SBA quarterly
status reports accounting for all funds
received and all settlements being con-
sidered.

§115.21 Audits and investigations.

(a) Audits—(1) Scope of audit. SBA
may audit in the office of a Prior Ap-
proval or PSB Surety, the Surety’s at-
torneys or consultants, or the Prin-
cipal or its subcontractors, all docu-
ments, files, books, records, tapes,
disks and other material relevant to
SBA’s guarantee, commitments to
guarantee a surety bond, or agree-
ments to indemnify the Prior Approval
or PSB Surety. See §115.18(a)(3) for
consequences of failure to comply with
this section.

(2) Frequency of PSB audits. Each PSB
Surety is subject to audit at least once
each year by examiners selected and
approved by SBA.

(b) Records. The Surety must main-
tain the records listed in this para-
graph (b) for the term of each bond,
plus any additional time required to
settle any claims of the Surety for re-
imbursement from SBA and to attempt
salvage or other recovery, plus an addi-
tional 3 years. If there are any unre-
solved audit findings in relation to a
particular bond, the Surety must main-
tain the related records until the find-
ings are resolved. The records to be
maintained include the following:

(1) A copy of the bond;

(2) A copy of the bonded Contract;

(3) All documentation submitted by
the Principal in applying for the bond;
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