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(a) Income tax returns for each of the
two previous tax years must show oper-
ating revenues in the primary industry
in which the applicant is seeking 8(a)
BD certification.

(b)(1) SBA may waive the two years
in business requirement if each of the
following five conditions are met:

(i) The individual or individuals upon
whom eligibility is based have substan-
tial business management experience;

(ii) The applicant has demonstrated
technical experience to carry out its
business plan with a substantial likeli-
hood for success if admitted to the 8(a)
BD program;

(iii) The applicant has adequate cap-
ital to sustain its operations and carry
out its business plan as a Participant;

(iv) The applicant has a record of suc-
cessful performance on contracts from
governmental or nongovernmental
sources in its primary industry cat-
egory; and

(v) The applicant has, or can dem-
onstrate its ability to timely obtain,
the personnel, facilities, equipment,
and any other requirements needed to
perform contracts as a Participant.

(2) The concern seeking a waiver
under paragraph (b) must provide infor-
mation on governmental and non-
governmental contracts in progress
and completed (including letters of ref-
erence) in order to establish successful
contract performance, and must dem-
onstrate how it otherwise meets the
five conditions for waiver. SBA con-
siders an applicant’s performance on
both government and private sector
contracts in determining whether the
firm has an overall successful perform-
ance record. If, however, the applicant
has performed only government con-
tracts or only private sector contracts,
SBA will review its performance on
those contracts alone to determine
whether the applicant possesses a
record of successful performance.

(c) In assessing potential for success,
SBA considers the concern’s access to
credit and capital, including, but not
limited to, access to long-term financ-
ing, access to working capital financ-
ing, equipment trade credit, access to
raw materials and supplier trade cred-
it, and bonding capability.

(d) In assessing potential for success,
SBA will also consider the technical

and managerial experience of the appli-
cant concern’s managers, the operating
history of the concern, the concern’s
record of performance on previous Fed-
eral and private sector contracts in the
primary industry in which the concern
is seeking 8(a) BD certification, and its
financial capacity. The applicant con-
cern as a whole must demonstrate both
technical knowledge in its primary in-
dustry category and management expe-
rience sufficient to run its day-to-day
operations.

(e) The Participant or individuals
employed by the Participant must hold
all requisite licenses if the concern is
engaged in an industry requiring pro-
fessional licensing (e.g., public ac-
countancy, law, professional engineer-
ing).

(f) An applicant will not be denied ad-
mission into the 8(a) BD program due
solely to a determination that poten-
tial 8(a) contract opportunities are un-
available to assist in the development
of the concern unless:

(1) The Government has not pre-
viously procured and is unlikely to pro-
cure the types of products or services
offered by the concern; or

(2) The purchase of such products or
services by the Federal Government
will not be in quantities sufficient to
support the developmental needs of the
applicant and other Participants pro-
viding the same or similar items or
services.

§ 124.108 What other eligibility re-
quirements apply for individuals or
businesses?

(a) Good character. The applicant or
Participant and all its principals must
have good character.

(1) If, during the processing of an ap-
plication, adverse information is ob-
tained from the applicant or a credible
source regarding possible criminal con-
duct by the applicant or any of its
principals, no further action will be
taken on the application until SBA’s
Inspector General has collected rel-
evant information and has advised the
AA/8(a)BD of his or her findings. The
AA/8(a)BD will consider those findings
when evaluating the application.

(2) Violations of any of SBA’s regula-
tions may result in denial of participa-
tion in the 8(a) BD program. The AA/
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8(a)BD will consider the nature and se-
verity of the violation in making an
eligibility determination.

(3) Debarred or suspended concerns or
concerns owned by debarred or sus-
pended persons are ineligible for admis-
sion to the 8(a) BD program.

(4) An applicant is ineligible for ad-
mission to the 8(a) BD program if the
applicant concern or a proprietor, part-
ner, limited liability member, director,
officer, or holder of at least 10 percent
of its stock, or another person (includ-
ing key employees) with significant au-
thority over the concern:

(i) Lacks business integrity as dem-
onstrated by information related to an
indictment or guilty plea, conviction,
civil judgment, or settlement; or

(ii) Is currently incarcerated, or on
parole or probation pursuant to a pre-
trial diversion or following conviction
for a felony or any crime involving
business integrity.

(5) If, during the processing of an ap-
plication, SBA determines that an ap-
plicant has knowingly submitted false
information, regardless of whether cor-
rect information would cause SBA to
deny the application, and regardless of
whether correct information was given
to SBA in accompanying documents,
SBA will deny the application. If, after
admission to the program, SBA dis-
covers that false information has been
knowingly submitted by a firm, SBA
will initiate termination proceedings
and suspend the firm under §§ 124.304
and 124.305. Whenever SBA determines
that the applicant submitted false in-
formation, the matter will be referred
to SBA’s Office of Inspector General for
review.

(b) One-time eligibility. Once a concern
or disadvantaged individual upon
whom eligibility was based has partici-
pated in the 8(a) BD program, neither
the concern nor that individual will be
eligible again.

(1) An individual who claims dis-
advantage and completes the appro-
priate SBA forms to qualify an appli-
cant has participated in the 8(a) BD
program if SBA approves the applica-
tion.

(2) Use of eligibility will take effect
on the date of the concern’s approval
for admission into the program.

(3) An individual who uses his or her
one-time eligibility to qualify a con-
cern for the 8(a) BD program will be
considered a non-disadvantaged indi-
vidual for ownership or control pur-
poses of another applicant or Partici-
pant. The criteria restricting partici-
pation by non-disadvantaged individ-
uals will apply to such an individual.
See §§ 124.105 and 124.106.

(4) When at least 50% of the assets of
a concern are the same as those of a
former Participant, the concern will
not be eligible for entry into the pro-
gram.

(5) Participants which change their
form of business organization and
transfer their assets and liabilities to
the new organization may do so with-
out affecting the eligibility of the new
organization provided the previous
business is dissolved and all other eli-
gibility criteria are met. In such a
case, the new organization may com-
plete the remaining program term of
the previous organization. A request
for a change in business form will be
treated as a change of ownership under
§ 124.105(i).

(c) Wholesalers. An applicant concern
seeking admission to the 8(a) BD pro-
gram as a wholesaler need not dem-
onstrate that it is capable of meeting
the requirements of the nonmanufac-
turer rule for its primary industry
classification.

(d) Brokers. Brokers are ineligible to
participate in the 8(a) BD program. A
broker is a concern that adds no mate-
rial value to an item being supplied to
a procuring activity or which does not
take ownership or possession of or han-
dle the item being procured with its
own equipment or facilities.

(e) Federal financial obligations. Nei-
ther a firm nor any of its principals
that fails to pay significant financial
obligations owed to the Federal Gov-
ernment, including unresolved tax
liens and defaults on Federal loans or
other Federally assisted financing, is
eligible for admission to or participa-
tion in the 8(a) BD program.

(f) Achievement of benchmarks. Where
actual participation by disadvantaged
businesses in a particular SIC Major
Group exceeds the benchmark limita-
tions established by the Department of
Commerce, SBA, in its discretion, may
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decide not to accept an application for
8(a) BD participation from a concern
whose primary industry classification
falls within that Major Group.

[63 FR 35739, 35772, June 30, 1998]

§ 124.109 Do Indian tribes and Alaska
Native Corporations have any spe-
cial rules for applying to the 8(a)
BD program?

(a) Special rules for ANCs. Small busi-
ness concerns owned and controlled by
ANCs are eligible for participation in
the 8(a) program and must meet the
eligibility criteria set forth in § 124.112
to the extent the criteria are not in-
consistent with this section. ANC-
owned concerns are subject to the same
conditions that apply to tribally-owned
concerns, as described in paragraphs (b)
and (c) of this section, except that the
following provisions and exceptions
apply only to ANC-owned concerns:

(1) Alaska Natives and descendants of
Natives must own a majority of both
the total equity of the ANC and the
total voting powers to elect directors
of the ANC through their holdings of
settlement common stock. Settlement
common stock means stock of an ANC
issued pursuant to 43 U.S.C. 1606(g)(1),
which is subject to the rights and re-
strictions listed in 43 U.S.C. 1606(h)(1).

(2) An ANC that meets the require-
ments set forth in paragraph (a)(1) of
this section is deemed economically
disadvantaged under 43 U.S.C. 1626(e),
and need not establish economic dis-
advantage as required by paragraph
(b)(2) of this section.

(3) Even though an ANC can be either
for profit or non-profit, a small busi-
ness concern owned and controlled by
an ANC must be for profit to be eligible
for the 8(a) program. The concern will
be deemed owned and controlled by the
ANC where both the majority of stock
or other ownership interest and total
voting power are held by the ANC and
holders of its settlement common
stock.

(4) The Alaska Native Claims Settle-
ment Act provides that a concern
which is majority owned by an ANC
shall be deemed to be both owned and
controlled by Alaska Natives and an
economically disadvantaged business.
Therefore, an individual responsible for
control and management of an ANC-

owned applicant or Participant need
not establish personal social and eco-
nomic disadvantage.

(5) Paragraphs (b)(3)(i), (ii) and (iv) of
this section are not applicable to an
ANC, provided its status as an ANC is
clearly shown in its articles of incorpo-
ration.

(6) Paragraph (c)(1) of this section is
not applicable to an ANC-owned con-
cern to the extent it requires an ex-
press waiver of sovereign immunity or
a ‘‘sue and be sued’’ clause.

(b) Tribal eligibility. In order to qual-
ify a concern which it owns and con-
trols for participation in the 8(a) BD
program, an Indian tribe must estab-
lish its own economic disadvantaged
status under paragraph (b)(2) of this
section. Thereafter, it need not rees-
tablish such status in order to have
other businesses that it owns certified
for 8(a) BD program participation, un-
less specifically required to do so by
the AA/8(a)BD or designee. Each trib-
ally-owned concern seeking to be cer-
tified for 8(a) BD participation must
comply with the provisions of para-
graph (c) of this section.

(1) Social disadvantage. An Indian
tribe as defined in § 124.3 is considered
to be socially disadvantaged.

(2) Economic disadvantage. In order to
be eligible to participate in the 8(a) BD
program, the Indian tribe must dem-
onstrate to SBA that the tribe itself is
economically disadvantaged. This must
involve the consideration of available
data showing the tribe’s economic con-
dition, including but not limited to,
the following information:

(i) The number of tribal members.
(ii) The present tribal unemployment

rate.
(iii) The per capita income of tribal

members, excluding judgment awards.
(iv) The percentage of the local In-

dian population below the poverty
level.

(v) The tribe’s access to capital.
(vi) The tribal assets as disclosed in a

current tribal financial statement. The
statement must list all assets includ-
ing those which are encumbered or held
in trust, but the status of those encum-
bered or in trust must be clearly delin-
eated.

(vii) A list of all wholly or partially
owned tribal enterprises or affiliates
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