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(f) If, at any time before an initial
decision becomes final, a defendant
files a motion with the ALJ asking
that the case be reopened and describ-
ing the extraordinary circumstances
that prevented the defendant from fil-
ing an answer, the initial decision will
be stayed until the ALJ makes a deci-
sion on the motion. The reviewing offi-
cial may respond to the motion.

(g) If, in his motion to reopen, a de-
fendant demonstrates extraordinary
circumstances excusing his failure to
file a timely answer, the ALJ will
withdraw the initial decision, and
grant the defendant an opportunity to
answer the complaint.

(h) A decision by the ALJ to deny a
defendant’s motion to reopen a case is
not subject to review or reconsider-
ation.

§ 142.14 What happens once an answer
is filed?

(a) When the reviewing official re-
ceives an answer, he must file concur-
rently, the complaint and the answer
with the ALJ, along with a designation
of an SBA representative.

(b) When the ALJ receives the com-
plaint and the answer, the ALJ will
promptly serve a notice of oral hearing
upon the defendant and the representa-
tive for SBA, in the same manner as
the complaint, service of which is de-
scribed in § 142.11. The notice of oral
hearing must be served within six
years of the date on which the claim or
statement is made.

(c) The notice must include:
(1) The tentative time, place and na-

ture of the hearing;
(2) The legal authority and jurisdic-

tion under which the hearing is to be
held;

(3) The matters of fact and law to be
asserted;

(4) A description of the procedures for
the conduct of the hearing;

(5) The name, address, and telephone
number of the defendant’s representa-
tive and the representative for SBA;
and

(6) Such other matters as the ALJ
deems appropriate.

HEARING PROVISIONS

§ 142.15 What kind of hearing is con-
templated?

The hearing is a formal proceeding
conducted by the ALJ during which a
defendant will have the opportunity to
cross-examine witnesses, present testi-
mony, and dispute liability.

§ 142.16 At the hearing, what rights do
the parties have?

(a) The parties to the hearing shall
be the defendant and SBA. Pursuant to
31 U.S.C. 3730(c)(5), a private plaintiff
in an action under the False Claims
Act may participate in the hearing to
the extent authorized by the provisions
of that Act.

(b) Each party has the right to:
(1) Be represented by a representa-

tive;
(2) Request a pre-hearing conference

and participate in any conference held
by the ALJ;

(3) Conduct discovery;
(4) Agree to stipulations of fact or

law which will be made a part of the
record;

(5) Present evidence relevant to the
issues at the hearing;

(6) Present and cross-examine wit-
nesses;

(7) Present arguments at the hearing
as permitted by the ALJ; and

(8) Submit written briefs and pro-
posed findings of fact and conclusions
of law after the hearing, as permitted
by the ALJ.

§ 142.17 What is the role of the ALJ?
An ALJ from OHA serves as the Pre-

siding Officer at all hearings, with au-
thority as set forth in § 134.218(b) of this
chapter.

§ 142.18 Can the reviewing official or
ALJ be disqualified?

(a) A reviewing official or an ALJ
may disqualify himself or herself at
any time.

(b) Upon motion of any party, the re-
viewing official or ALJ may be dis-
qualified as follows:

(1) The motion must be supported by
an affidavit containing specific facts
establishing that personal bias or other
reason for disqualification exists, in-
cluding the time and circumstances of
the discovery of such facts;
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(2) The motion must be filed prompt-
ly after discovery of the grounds for
disqualification, or the objection will
be deemed waived; and

(3) The party, or representative of
record, must certify in writing that the
motion is made in good faith.

(c) Once a motion has been filed to
disqualify the reviewing official, the
ALJ will halt the proceedings until re-
solving the matter of disqualification.
If the ALJ determines that the review-
ing official is disqualified, the ALJ will
dismiss the complaint without preju-
dice. If the ALJ disqualifies himself or
herself, the case will be promptly reas-
signed to another ALJ.

§ 142.19 How are issues brought to the
attention of the ALJ?

All applications to the ALJ for an
order or ruling are made by motion,
stating the relief sought, the authority
relied upon, and the facts alleged. Pro-
cedures for filing motions under this
section are governed by § 134.211 of this
chapter.

§ 142.20 How are papers served?

Except for service of a complaint or a
notice of hearing under §§ 142.11 and
142.14(b) respectively, service of papers
must be made as prescribed by § 134.204
of this chapter.

§ 142.21 How will the hearing be con-
ducted and who has the burden of
proof?

(a) The ALJ conducts a hearing in
order to determine whether a defend-
ant is liable for a civil penalty, assess-
ment, or both and, if so, the appro-
priate amount of the civil penalty and/
or assessment. The hearing will be re-
corded and transcribed, and the tran-
script of testimony, exhibits admitted
at the hearing, and all papers and re-
quests filed in the proceeding con-
stitute the record for a decision by the
ALJ.

(b) SBA must prove a defendant’s li-
ability and any aggravating factors by
a preponderance of the evidence.

(c) A defendant must prove any af-
firmative defenses and any mitigating
factors by a preponderance of the evi-
dence.

(d) The hearing will be open to the
public unless otherwise ordered by the
ALJ for good cause shown.

§ 142.22 How is evidence presented at
the hearing?

(a) Witnesses at the hearing must
testify orally under oath or affirmation
unless otherwise ordered by the ALJ.
At the discretion of the ALJ, testi-
mony may be admitted in the form of
a written statement or deposition, a
copy of which must be provided to all
other parties, along with the last
known address of the witness, in a
manner which allows sufficient time
for other parties to subpoena the wit-
ness for cross-examination at the hear-
ing.

(b) The ALJ determines the admissi-
bility of evidence in accordance with
§ 134.223 (a) and (b) of this chapter.

§ 142.23 Are there limits on disclosure
of documents or discovery?

(a) Upon written request to the re-
viewing official, the defendant may re-
view all non-privileged, relevant and
material documents, records and other
material related to the allegations con-
tained in the complaint. After paying
SBA a reasonable fee for duplication,
the defendant may obtain a copy of the
records described.

(b) Upon written request to the re-
viewing official, the defendant may ob-
tain a copy of all exculpatory informa-
tion in the possession of the reviewing
official or investigating official relat-
ing to the allegations in the complaint.
If the document would otherwise be
privileged, only the portion of the doc-
ument containing exculpatory infor-
mation must be disclosed. As used in
this section, the term ‘‘information’’
does not include legal materials such
as statutes or case law obtained
through legal research.

(c) The notice sent to the Attorney
General from the reviewing official is
not discoverable under any cir-
cumstances.

(d) Other discovery is available only
as ordered by the ALJ and includes
only those methods of discovery al-
lowed by § 134.213 of this chapter.
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