
547

Emergency Steel Guarantee Loan Board, Commerce § 400.200

(i) Notwithstanding the debarment,
suspension, proposed debarment under
48 CFR part 9, subpart 9.4, determina-
tion of ineligibility, or voluntary ex-
clusion of any person by an agency,
agencies and participants may con-
tinue covered transactions in existence
at the time the person was debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken
should be made only after thorough re-
view to ensure the propriety of the pro-
posed action.

(j) Agencies and participants shall
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred,
suspended, proposed for debarment
under 48 CFR part 9, subpart 9.4, ineli-
gible or voluntary excluded, except as
provided in paragraph (h) of this sec-
tion.

(k) Except as permitted under para-
graphs (h) or (i) of this section, a par-
ticipant shall not knowingly do busi-
ness under a covered transaction with
a person who is—

(1) Debarred or suspended;
(2) Proposed for debarment under 48

CFR part 9, subpart 9.4; or
(3) Ineligible for or voluntarily ex-

cluded from the covered transaction.
(l) Violation of the restriction under

paragraph (k) of this section may re-
sult in disallowance of costs, annul-
ment or termination of award, issuance
of a stop work order, debarment or sus-
pension, or other remedies as appro-
priate.

(m) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered trans-
action that it and its principals are not
debarred, suspended, proposed for de-
barment under 48 CFR part 9, subpart
9.4, ineligible, or voluntarily excluded
from the covered transaction, unless it
knows that the certification is erro-
neous. An agency has the burden of
proof that a participant did knowingly
do business with a person that filed an
erroneous certification.

§ 400.110 Amendments.
The Board’s rules in this chapter

may be adopted or amended, or new

rules may be adopted, only by majority
vote of the Board.

[65 FR 70293, Nov. 22, 2000]

Subpart C—Steel Guarantee
Loans

§ 400.200 Eligible Borrower.
(a) An eligible Borrower must be a

Qualified Steel Company that can dem-
onstrate:

(1) Credit is not otherwise available
to it under reasonable terms or condi-
tions sufficient to meet its financing
needs, as reflected in the financial and
business plans of the company;

(2) The prospective earning power of
that company, together with the char-
acter and value of the security pledged,
furnish reasonable assurance of repay-
ment of the loan to be guaranteed in
accordance with its terms;

(3) The company has agreed to permit
audits by the General Accounting Of-
fice and an independent auditor accept-
able to the Board prior to the issuance
of the guarantee and while any such
guaranteed loan is outstanding;

(4) It has experienced layoffs, produc-
tion losses, or financial losses between
January 1, 1998, and the date of appli-
cation for the Guarantee, dem-
onstrated as a comparison between em-
ployment, production, or net income
existing on January 1, 1998 and on the
date of application; and

(5) In the case of a purchaser of sub-
stantial assets of a Qualified Steel
Company; the Qualified Steel Company
is unable to re-organize itself.

(b) For purposes of this section, a
company will be considered a purchaser
of substantial assets of a Qualified
Steel Company if the company’s identi-
fiable assets purchased from a Quali-
fied Steel Company are 50 percent or
more of the consolidated assets of that
Qualified Steel Company and its sub-
sidiaries.

(c) The Lender must provide with its
application a letter from at least one
lending institution other than the
Lender to which the Borrower has ap-
plied for financial assistance dated
within six months of submission of the
application, indicating that the Bor-
rower was denied for substantially the
same loan it is now applying for, and
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the reasons the Borrower was unable to
obtain the financing for which it ap-
plied. In addition, the Lender applying
for a guarantee under this Program
must certify that it would not make
the loan without the Board’s guar-
antee.

[64 FR 57933, Oct. 27, 1999, as amended at 65
FR 70293, Nov. 22, 2000]

§ 400.201 Eligible Lender.
(a) A lender eligible to apply to the

Board for a Guarantee of a loan must
be:

(1) A banking institution, such as a
commercial bank or trust company,
subject to regulation by the Federal
banking agencies enumerated in 12
U.S.C. 1813; or

(2) An investment institution, such
as an investment bank, commercial fi-
nance company, or insurance company,
that is currently engaged in commer-
cial lending in the normal course of its
business.

(b)(1) If more than one banking or in-
vestment institution is applying to the
Board for a Guarantee of a single loan,
each one of the banking or investment
institutions on the application must
meet the requirements to be an eligible
lender set forth in paragraph (a) of this
section.

(2) An application for a Guarantee of
a single loan submitted by a group of
banking or investment institutions, as
described in paragraph (b)(1) of this
section, must identify one of the bank-
ing or investment institutions applying
for such loan to act as agent for all.
This agent is responsible for admin-
istering the loan and shall have those
duties and responsibilities required of
an agent, as set forth in the Guarantee.

(3) Each Lender, irrespective of any
indemnities or other agreements be-
tween the Lenders and the Agent, shall
be bound by all actions, and/or failures
to act, of the Agent. The Board shall be
entitled to rely upon such actions and/
or failures to act of the Agent as bind-
ing the Lenders.

(c) Status as a Lender under para-
graph (a) of this section does not as-
sure that the Board will issue the
Guarantee sought, or otherwise pre-
clude the Board from declining to issue
a Guarantee. In addition to evaluating
an application pursuant to § 400.207, in

making a determination to issue a
Guarantee to a Lender, the Board will
assess:

(1) The Lender’s level of regulatory
capital, in the case of banking institu-
tions, or net worth, in the case of in-
vestment institutions;

(2) Whether the Lender possesses the
ability to administer the loan, as re-
quired by § 400.211(b), including its ex-
perience with loans to steel companies;

(3) The scope, volume and duration of
the Lender’s activity in administering
loans;

(4) The performance of the Lender’s
loan portfolio, including its current de-
linquency rate;

(5) The Lender’s loss rate as a per-
centage of loan amounts for its current
fiscal year; and

(6) Any other matter the Board
deems material to its assessment of the
Lender.

(d) In the case of the refinancing of
an existing credit, the applicant must
be a different lender than the holder of
the existing credit.

[64 FR 57933, Oct. 27, 1999, as amended at 65
FR 24104, Apr. 25, 2000]

§ 400.202 Loan amount.
(a) The aggregate amount of loan

principal guaranteed under this Pro-
gram to a single Qualified Steel Com-
pany may not exceed $ 250 million.

(b) Of the aggregate amount of loans
authorized to be guaranteed and out-
standing at any one time, not more
than $30 million shall be loans to iron
ore companies.

§ 400.203 Guarantee percentage.
A guarantee issued by the Board may

not exceed 85 percent of the amount of
the principal of a loan to a Qualified
Steel Company.

§ 400.204 Loan terms.
(a) All loans guaranteed under the

Program shall be due and payable in
full no later than December 31, 2005.

(b) Loans guaranteed under the Pro-
gram must bear a rate of interest de-
termined by the Board to be reason-
able. The reasonableness of an interest
rate will be determined with respect to
current average yields on outstanding
obligations of the United States with
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