§756.2

(EAR). (In this part, references to the
EAR are references to 15 CFR chapter
VII, subchapter C). Any person directly
and adversely affected by an adminis-
trative action taken by the Bureau of
Export Administration (BXA) may ap-
peal to the Under Secretary for recon-
sideration of that administrative ac-
tion. The following types of adminis-
trative actions are not subject to the
appeals procedures described in this
part 756:

(1) Issuance, amendment, revocation,
or appeal of a regulation. (These re-
quests may be submitted to BXA at
any time.)

(2) Denial or probation orders, civil
penalties, sanctions, or other actions
under parts 764 and 766 of the EAR, ex-
cept that, an appeal from an action
taken under §766.25 shall be subject to
the appeals procedures described in
this part 756.

(b) Definitions. [Reserved]

[61 FR 12851, Mar. 25, 1996, as amended at 62
FR 25467, May 9, 1997; 656 FR 14863, Mar. 20,
2000]

§756.2 Appeal from an administrative
action.

(a) Review and appeal officials. The
Under Secretary may delegate to the
Deputy Under Secretary for Export Ad-
ministration or to another BXA official
the authority to review and decide the
appeal. In addition, the Under Sec-
retary may designate any BXA official
to be an appeals coordinator to assist
in the review and processing of an ap-
peal under this part. The responsibil-
ities of an appeals coordinator may in-
clude presiding over informal hearings.

(b) Appeal procedures—(1) Filing. An
appeal under this part must be received
by the Under Secretary for Export Ad-
ministration, Bureau of Export Admin-
istration, U.S. Department of Com-
merce, Room 3898, 14th Street and
Pennsylvania Avenue, N.W., Wash-
ington, DC 20230, not later than 45 days
after the date appearing on the written
notice of administrative action.

(2) Content of appeal. The appeal must
include a full written statement in sup-
port of appellant’s position. The appeal
must include a precise statement of
why the appellant believes the admin-
istrative action has a direct and ad-
verse effect and should be reversed or
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modified. The Under Secretary may re-
quest additional information that
would be helpful in resolving the ap-
peal, and may accept additional sub-
missions. The Under Secretary will not
ordinarily accept any submission filed
more than 30 days after the filing of
the appeal or of any requested submis-
sion.

(3) Request for informal hearing. In ad-
dition to the written statement sub-
mitted in support of an appeal, an ap-
pellant may request, in writing, at the
time an appeal is filed, an opportunity
for an informal hearing. The Under
Secretary may grant or deny a request
for an informal hearing. Any hearings
will be held in the District of Columbia
unless the Under Secretary determines,
based upon good cause shown, that an-
other location would be better.

(4) Informal hearing procedures—(i)
Presentations. The Under Secretary
shall provide an opportunity for the ap-
pellant to make an oral presentation
based on the materials previously sub-
mitted by the appellant or made avail-
able by the Department in connection
with the administrative action. The
Under Secretary may require that any
facts in controversy be covered by an
affidavit or testimony given under oath
or affirmation.

(i1) Evidence. The rules of evidence
prevailing in courts of law do not
apply, and all evidentiary material
deemed by the Under Secretary to be
relevant and material to the pro-
ceeding, and not unduly repetitious,
will be received and considered.

(iii) Procedural questions. The Under
Secretary has the authority to limit
the number of people attending the
hearing, to impose any time or other
limitations deemed reasonable, and to
determine all procedural questions.

(iv) Transcript. A transcript of an in-
formal hearing shall not be made, un-
less the Under Secretary determines
that the national interest or other
good cause warrants it, or the appel-
lant requests a transcript. If the appel-
lant requests a transcript, the appel-
lant will be responsible for paying all
expenses related to production of the
transcript.

(v) Report. When the Under Secretary
designates another BXA official to con-
duct an informal hearing, that official
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will submit a written report containing
a summary of the hearing and rec-
ommended action to the Under Sec-
retary.

(c) Decisions—(1) Determination of ap-
peals. In addition to the documents spe-
cifically submitted in connection with
the appeal, the Under Secretary shall
consider any recommendations, re-
ports, or relevant documents available
to BXA in determining the appeal, but
shall not be bound by any such rec-
ommendation, nor prevented from con-
sidering any other information, or con-
sulting with any other person or
groups, in making a determination.
The Under Secretary may adopt any
other procedures deemed necessary and
reasonable for considering an appeal.
The Under Secretary shall decide an
appeal within a reasonable time after
receipt of the appeal. The decision
shall be issued to the appellant in writ-
ing and contain a statement of the rea-
sons for the action.

(2) Effect of the determination. The de-
cision of the Under Secretary shall be
final.

(d) Effect of appeal. Acceptance and
consideration of an appeal shall not af-
fect any administrative action, pending
or in effect, unless the Under Sec-
retary, upon request by the appellant
and with opportunity for response,
grants a stay.

[61 FR 12851, Mar. 25, 1996, as amended at 62
FR 25467, May 9, 1997; 66 FR 14860, Mar. 20,
2000]
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§758.1

AUTHORITY: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12924, 59 FR 43437, 3
CFR, 1994 Comp., p. 917; Notice of August 10,
1999, 64 FR 44101, 3 CFR, 1999 Comp., p. 302.

SOURCE: 61 FR 12852, Mar. 25, 1996, unless
otherwise noted.

§758.1 The Shipper’s Export Declara-
tion (SED) or Automated Export
System (AES) record.

(a) The Shipper’s Ezxport Declaration
(SED) or Automated Export System (AES)
record. The SED (Form 7525-V, Form
756256-V—-Alt, or Automated Export Sys-
tem record) is used by the Bureau of
Census to collect trade statistics and
by the Bureau of Export Administra-
tion for export control purposes. The
SED or AES record collects basic infor-
mation such as the names and address-
es of the parties to a transaction; the
Export Control Classification Number
(ECCN) (when required), the Schedule
B number or Harmonized Tariff Sched-
ule number, the description, quantity
and value of the items exported; and
the license authority for the export.
The SED or the AES electronic equiva-
lent is a statement to the United
States Government that the trans-
action occurred as described.

(b) When an SED or AES record is re-
quired. Except when the export of items
subject to the EAR is to take place
electronically or in an otherwise intan-
gible form, you must file an SED or
AES record with the United States
Government for items subject to the
EAR, including exports by U.S. mail, in
the following situations:

(1) For all exports of items subject to
the EAR that are destined to Cuba,
Iran, Iraq, Libya, North Korea, Serbia
(except Kosovo), Sudan, or Syria, re-
gardless of value (see 156 CFR 30.55(h) of
the FTSR); and

(2) For all exports of items subject to
the EAR that are authorized under a li-
cense, regardless of value, or destina-
tion;

(3) For all exports of commodities
and mass market software subject to
the EAR that are authorized under a
License Exception or under NLR, when
the value of the commodities or mass
market software classified under a sin-
gle Schedule B Number (or Harmonized
Tariff Schedule number) is over $2,500,
except as exempted by the Foreign
Trade Statistics Regulations (FTSR) in
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