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of Defense and the military forces of a
foreign nation.

Sanctuary means the Hawaiian Is-
lands Humpback Whale National Ma-
rine Sanctuary.

Sanctuary resource means any hump-
back whale, or the humpback whale’s
habitat within the Sanctuary.

Shoreline means the upper reaches of
the wash of the waves, other than
storm or seismic waves, at high tide
during the season of the year in which
the highest wash of the waves occurs,
usually evidenced by the edge of vege-
tation growth, or the upper limit of de-
bris left by the wash of the waves.

Take or taking a humpback whale
means to harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, col-
lect or injure a humpback whale, or to
attempt to engage in any such conduct.
The term includes, but is not limited
to, any of the following activities: col-
lecting any dead or injured humpback
whale, or any part thereof; restraining
or detaining any humpback whale, or
any part thereof, no matter how tem-
porarily; tagging any humpback whale;
operating a vessel or aircraft or doing
any other act that results in the dis-
turbing or molesting of any humpback
whale.

(b) Other terms appearing in the reg-
ulations in this subpart are defined at
15 CFR 922.3, and/or in the Marine Pro-
tection, Research, and Sanctuaries
Act, as amended, 33 U.S.C. 1401 et seq.,
and 16 U.S.C. 1431 et seq.

§922.183 Allowed activities.

(a) All activities except those prohib-
ited by §922.184 may be undertaken in
the Sanctuary subject to any emer-
gency regulations promulgated pursu-
ant to §922.185, subject to the inter-
agency cooperation provisions of sec-
tion 304(d) of the NMSA [16 U.S.C.
1434(d)] and §922.187 of this subpart, and
subject to the liability established by
section 312 of the NMSA and §922.46 of
this part. All activities are also subject
to all prohibitions, restrictions, and
conditions validly imposed by any
other Federal, State, or county author-
ity of competent jurisdiction.

(b) Included as activities allowed
under the first sentence of paragraph
(a) of this §922.183 are all classes of
military activities, internal or exter-
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nal to the Sanctuary, that are being or
have been conducted before the effec-
tive date of these regulations, as iden-
tified in the Final Environmental Im-
pact Statement/Management Plan.
Paragraphs (a)(1) through (a)() of
§922.184 do not apply to these classes of
activities, nor are these activities sub-
ject to further consultation under sec-
tion 304(d) of the NMSA.

(c) Military activities proposed after
the effective date of these regulations
are also included as allowed activities
under the first sentence of paragraph
(a) of this §922.183. Paragraphs (a)(1)
through (a)(5) of §922.184 apply to these
classes of activities unless—

(1) They are not subject to consulta-
tion under section 304(d) of the NMSA
and §922.187 of this subpart, or

(2) Upon consultation under section
304(d) of the NMSA and §922.187 of this
subpart, NOAA’s findings and rec-
ommendations include a statement
that paragraphs (a)(1) through (a)(5) of
§922.184 do not apply to the military
activity.

(d) If a military activity described in
paragraphs (b) or (c)(2) of this §922.183
is modified such that it is likely to de-
stroy, cause the loss of, or injure a
Sanctuary resource in a manner sig-
nificantly greater than was considered
in a previous consultation under sec-
tion 304(d) of the NMSA and §922.187 of
this subpart, or if the modified activity
is likely to destroy, cause the loss of,
or injure any Sanctuary resource not
considered in a previous consultation
under section 304(d) of the NMSA and
§922.187 of this subpart, the modified
activity will be treated as a new mili-
tary activity under paragraph (c) of
this section.

(e) If a proposed military activity
subject to section 304(d) of the NMSA
and §922.187 of this subpart is necessary
to respond to an emergency situation
and the Secretary of Defense deter-
mines in writing that failure to under-
take the proposed activity during the
period of consultation would impair
the national defense, the Secretary of
the military department concerned
may request the Director that the ac-
tivity proceed during consultation. If
the Director denies such a request, the
Secretary of the military department
concerned may decide to proceed with

183



§922.184

the activity. In such case, the Sec-
retary of the military department con-
cerned shall provide the Director with
a written statement describing the ef-
fects of the activity on Sanctuary re-
sources once the activity is completed.

§922.184 Prohibited activities.

(a) The following activities are pro-
hibited and thus unlawful for any per-
son to conduct or cause to be con-
ducted.

(1) Approaching, or causing a vessel
or other object to approach, within the
Sanctuary, by any means, within 100
yards of any humpback whale except as
authorized under the Marine Mammal
Protection Act, as amended (MMPA),
16 U.S.C. 1361 et seq., and the Endan-
gered Species Act, as amended (ESA),
16 U.S.C. 1531 et seq.;

(2) Operating any aircraft above the
Sanctuary within 1,000 feet of any
humpback whale except as necessary
for takeoff or landing from an airport
or runway, or as authorized under the
MMPA and the ESA;

(3) Taking any humpback whale in
the Sanctuary except as authorized
under the MMPA and the ESA;

(4) Possessing within the Sanctuary
(regardless of where taken) any living
or dead humpback whale or part there-
of taken in violation of the MMPA or
the ESA;

(5) Discharging or depositing any ma-
terial or other matter in the Sanc-
tuary; altering the seabed of the Sanc-
tuary; or discharging or depositing any
material or other matter outside the
Sanctuary if the discharge or deposit
subsequently enters and injures a
humpback whale or humpback whale
habitat, provided that such activity:

(i) Requires a Federal or State per-
mit, license, lease, or other authoriza-
tion; and

(ii) Is conducted:

(A) Without such permit,
lease, or other authorization, or

(B) not in compliance with the terms
or conditions of such permit, license,
lease, or other authorization.

(6) Interfering with, obstructing, de-
laying or preventing an investigation,
search, seizure or disposition of seized
property in connection with enforce-
ment of either of the Acts or any regu-
lations issued under either of the Acts.

license,
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(b) The prohibitions in paragraphs
(a)(1) through (a)(5) of this §922.184 do
not apply to activities necessary to re-
spond to emergencies threatening life,
property or the environment; or to ac-
tivities necessary for valid law enforce-
ment purposes. However, while such ac-
tivities are not subject to paragraphs
(a)(1) through (a)(5) of this §922.184,
this paragraph (b) does not exempt the
activity from the underlying prohibi-
tion or restriction under other applica-
ble laws and regulations (e.g., MMPA,
ESA, and CWA).

(c) Any Sanctuary fishery regula-
tions shall not take effect in Hawaii
State waters until established by the
State Board of Land and Natural Re-
sources.
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Where necessary to prevent or mini-
mize the destruction of, loss of, or in-
jury to a Sanctuary resource, or to
minimize the imminent risk of such de-
struction, loss, or injury, any and all
activities are subject to immediate
temporary regulation, including prohi-
bition. Before issuance of such regula-
tions the Director shall consult to the
extent practicable with any relevant
Federal agency and the Governor of the
State of Hawaii. Emergency regula-
tions shall not take effect in State wa-
ters of the Sanctuary until approved by
the Governor of Hawaii.

Emergency regulations.

§922.186 Penalties; appeals.

(a) Pursuant to section 307 of the
NMSA, each violation of either of the
Acts, or any regulation in this subpart
is subject to a civil penalty of not more
than $100,000. Each such violation is
subject to forfeiture of property or
Sanctuary resources seized in accord-
ance with section 307 of the NMSA.
Each day of a continuing violation con-
stitutes a separate violation.

(b) Regulations setting forth the pro-
cedures governing the administrative
proceedings for assessment of civil pen-
alties for enforcement reasons,
issuance and use of written warnings,
and release or forfeiture of seized prop-
erty appear at 15 CFR Part 904.

(c) A person subject to an action
taken for enforcement reasons for vio-
lation of these regulations or either of
the Acts may appeal pursuant to the
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