§971.600

(d) Ultimately, the diligence require-
ment will involve a retrospective de-
termination by the Administrator,
based on the permittee’s reasonable
conformance to the approved recovery
plan. This determination, however, will
take into account the need for some de-
gree of flexibility in a recovery plan. It
also will include consideration of the
needs and stage of development of the
permittee based on the approved recov-
ery plan; legitimate periods of time
when there is no or very low expendi-
ture; and allowance for a certain de-
gree of flexibility for changes encoun-
tered by the permittee in market con-
ditions or other factors.

(e) The permittee must submit a re-
port annually reflecting its conform-
ance to the schedule of activities and
expenditures contained in the permit
and its associated recovery plan. In
case of any changes requiring a revi-
sion to an approved permit and recov-
ery plan, the permittee must advise the
Administrator in accordance with
§971.413.

Subpart F—Environmental Effects

§971.600 General.

The Act contains several provisions
which relate to environmental protec-
tion. For example, section 105(a)(4) re-
quires that, before the Administrator
may issue a commercial recovery per-
mit, he must find that the commercial
recovery proposed in the application
cannot reasonably be expected to re-
sult in a significant adverse environ-
mental effect. In addition, each permit
issued must contain TCRs which pre-
scribe actions the permittee must take
in the conduct of commercial recovery
activities to assure protection of the
environment (section 109(b)). The Act
also provides for modification by the
Administrator of any TCR if relevant
data and information indicate that
modification is required to protect the
quality of the environment (section
105(c)(1)(B)). The Administrator also
may order an immediate suspension or
modification of activities (section
106(c)), or require use of best available
technologies (section 109(b)), to prevent
a significant adverse environmental ef-
fect. Furthermore, each permit issued
under the Act must require the per-
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mittee to monitor the environmental
effects of commercial recovery activi-
ties in accordance with guidelines
issued by the Administrator, and to
submit information the Administrator
finds necessary and appropriate to as-
sess environmental effects and to de-
velop and evaluate possible methods of
mitigating adverse effects (section 114).

§971.601 Environmental requirements.

Before issuing a permit for the com-
mercial recovery of deep seabed hard
mineral resources, the Administrator
must find that:

(a) The issuance of a permit cannot
reasonably be expected to result in a
significant adverse environmental ef-
fect, or, if there is insufficient informa-
tion to make that determination, that
no irreparable harm will result during
a period when monitoring of
commerical recovery is undertaken to
gather sufficient information in order
to determine the potential for or occur-
rence of any significant adverse envi-
ronmental effect. In examining this
issue, NOAA will give consideration to
the following Ocean Discharge Criteria
of the Clean Water Act (40 CFR part
125, subpart M), as they may pertain to
discharges and other environmental
perturbations related to the commer-
cial recovery operations:

(1) The quantities, composition and
potential for bioaccumulation or per-
sistence of the pollutants to be dis-
charged;

(2) The potential transport of such
pollutants by biological, physical or
chemical processes;

(3) The composition and vulnerability
of the biological communities which
may be exposed to such pollutants in-
cluding the presence of unique species
or communities of species, the presence
of species identified as endangered or
threatened pursuant to the Endangered
Species Act, or the presence of those
species critical to the structure or
function of the ecosystem such as
those important for the food chain;

(4) The importance of the receiving
water area to the surrounding biologi-
cal community, including the presence
of spawning sites, nursery/forage areas,
migratory pathways, or areas nec-
essary for other functions or critical
stages in the life cycle of an organism;
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(5) The existence of special aquatic
sites including but not limited to ma-
rine sanctuaries and refuges, parks, na-
tional and historic monuments, na-
tional seashores, wilderness areas and
coral reefs;

(6) The potential impacts on human
health through direct and indirect
pathways;

(7) Existing or potential recreational
and commercial fishing, including
finfishing and shellfishing;

(8) Any applicable requirements of an
approved Coastal Zone Management
plan;

(9) Such other factors relating to the
effects of the discharge as may be ap-
propriate;

(10) Marine water quality criteria de-
veloped pursuant to section 304(a)(1) of
the Clean Water Act; and

(b) The applicant has an approved
monitoring plan (§971.603) and the re-
sources and other capabilities to imple-
ment it.

§971.602 Significant adverse environ-
mental effects.

(a) Determination of significant adverse
environmental effects. The Adminis-
trator will determine the potential for
or the occurrence of any significant ad-
verse environmental effect or impact
(for the purposes of sections
103(a)(2)(D), 105(a)(4), 106(c) and 109(b)
(second sentence) of the Act), on a
case-by-case basis.

(b) Basis for determination. Determina-
tions will be based upon the best infor-
mation available, including relevant
environmental impact statements,
NOAA-collected data, monitoring re-
sults, and other data provided by the
applicant or permittee, as well as con-
sideration of the criteria in §971.601(a).

(c) Related considerations. In making a
determination the Administrator may
take into account any TCRs or other
mitigation measures.

(d) Activities with mo significant ad-
verse environmental effect. NOAA be-
lieves that exploration-type activities,
as listed in the license regulations (15
CFR 970.701), require no further envi-
ronmental assessment.

(e) Activities with potential for signifi-
cant adverse environmental effects.
NOAA research has identified at-sea
testing of recovery equipment, the re-

§971.603

covery of manganese nodules in com-
mercial quantities from the deep sea-
bed, and the construction and oper-
ation of commercial-scale processing
facilities as activities which may have
some potential for significant adverse
envirnomental effects.

(f) Related terms, conditions and restric-
tions. Permits will be issued with TCRs
containing environmental require-
ments with respect to protection (pur-
suant to §971.419), mitigation (pursuant
to §971.419), or best available tech-

nology requirements (pursuant to
§971.423), as appropriate, and moni-
toring requirements (pursuant to

§971.424) to acquire more information
on the environmental effects of deep
seabed mining.

§971.603 At-sea monitoring.

(a) An applicant must submit with
its application a monitoring plan de-
signed to enable the Administrator to
assess environmental impacts and to
develop and evaluate possible methods
of mitigating adverse environmental
effects, to validate assessments made
in the EIS, and to assure compliance
with the environmental protection re-
quirements of this part.

(b) The monitoring plan shall include
a characterization of the proposed min-
ing system in terms of collector con-
tact, benthic discharge and surface dis-
charge.

(c) The monitoring plan shall include
determination of (1) the spatial and
temporal characteristics of the mining
ship discharges; (2) the spatial extent
and severity of the benthic impact, in-
cluding recovery rate and pattern of
benthic recolonization; and (3) any sec-
ondary effects that result from the im-
pact of the mining collector and
benthic plume.

(d) The monitoring of benthic impact
shall involve the study of two types of
areas, each selected by the permittee
in consultation with NOAA, which
areas shall be representative of the en-
vironmental characteristics of the per-
mittee’s site:

(1) An impact reference area, located
in a portion of a permit area ten-
tatively scheduled to be mined early in
a commercial recovery plan; and

(2) An interim preservational ref-
erence area, located in a portion of a
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