Merit Systems Protection Board

consequential damages or compen-
satory damages must be filed as soon
as possible after a final decision of the
Board but no later than 60 days after
the date on which a decision becomes
final. Where the initial decision in the
proceeding on the merits was issued by
a judge in a MSPB regional or field of-
fice, the motion must be filed with the
regional or field office that issued the
initial decision. Where the decision in
the proceeding on the merits was an
initial decision issued by a judge at the
Board’s headquarters or where the only
decision was a final decision issued by
the Board, the motion must be filed
with the Clerk of the Board.

(2) A copy of a motion for initiation
of an addendum proceeding to decide a
request for consequential damages or
compensatory damages must be served
on the other parties or their represent-
atives at the time of filing. A party
may file a pleading responding to the
motion within the time limit estab-
lished by the judge.

(f) Hearing; applicability of subpart B.
The judge may hold a hearing on a re-
quest for consequential damages or
compensatory damages and may apply
appropriate provisions of subpart B of
this part to the addendum proceeding.

(g) Initial decision;, review by the
Board. The judge will issue an initial
decision in the addendum proceeding,
which shall be subject to the provisions
for a petition for review by the Board
under subpart C of this part.

(h) Request for damages first made in
proceeding before the Board. Where a re-
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quest for consequential damages or
compensatory damages is first made on
petition for review of a judge’s initial
decision on the merits and the Board
waives the time limit for making the
request in accordance with paragraph
(a)(2) of this section, or where the re-
quest is made in a case where the only
MSPB proceeding is before the 3-mem-
ber Board, including, for compensatory
damages only, a request to review an
arbitration decision under 5 U.S.C.
7121(d), the Board may:

(1) Consider both the merits and the
request for damages and issue a final
decision;

(2) Remand the case to the judge for
a new initial decision, either on the re-
quest for damages only or on both the
merits and the request for damages; or

(3) Where there has been no prior pro-
ceeding before a judge, forward the re-
quest for damages to a judge for hear-
ing and a recommendation to the
Board, after which the Board will issue
a final decision on both the merits and
the request for damages.

(i) EEOC review of decision on compen-
satory damages. A final decision of the
Board on a request for compensatory
damages pursuant to the Civil Rights
Act of 1991 shall be subject to review by
the Equal Employment Opportunity
Commission as provided under subpart
E of this part.

§1201.205 Judicial review.

A final Board decision under this sub-
part is subject to judicial review as
provided under 5 U.S.C. 7703.
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APPENDIX I TO PART 1201—MERIT SYSTEMS PROTECTION BOARD APPEAL FORM

OMRNO, 31 20

U.S. MERIT SYSTEMS PROTECTION BOARD

APPEAL FORM

GENERAL: Youdo not have to use this form to file an appeal with
the Board. Iowever, if you do not, your appeal must still comply
with the Board's regulations. 5 C.ILR. Parts 1201 and 1209. Your
ageney's personnel office will give you access to the regulations,
and the Board will expect you to be familiar with them. You also
should become familiar with the Board's key casc Jaw and control-
ling court decisions as they may atfect your case. You must tell
the Board if you are raising an affirmative defense (sce Part IV),
and you are responsible for proving each defense you raise.

WIHERETO FILEAN APPEAL: Youmust filec yourappealwith
the Bourd's regional or field office which has responsibility for the
geographic arca in which you arc employed. See 5 C.IW.R. Part
1201, Appendix I1.

WIHEN TOFILEAN APPEAL: Yourappeal must be filed during
the period beginning with the day after the eflective date of the
action you are appealing and ending on the 30th day after the
cffective date. ' You may not file your appeal before the cffective
date of the action you are appealing. If you arc appealing from a
decision which does not set an effective date, you must file within
35 daysofthe date of the decision you arc appealing. If your appeal
islate, it may bedismissed as untimely. The date of the filing is the

INSTRUCTIONS

dale your appeal is postmarked, the date ol the facsimile transmis-
sion, the date it is delivercd to @ commercial overnight delivery
service, or the date of receipt il you personally deliver it to the
regional or field office.

TIOW TO FILE AN APPEAL: You may file your appcal by mail,
by facsimile, by commercial overnight delivery, or by personal
delivery. You must submit two copies of both your appeal and all
attachments. Youmay supplement your response to any questionon
separate sheets of paper, bul if you do, pleasc put your name and
address at the top of cach additional page. All of your submissions
must be legible and on § 1/2" x 11" paper.  Your appeal must
contain your or your representative’s signature in block 6. Ifit
does not, your appeal will be rejected and returned to you. Il
vour representative signs block 6, you must sign block 11 or
submit a separate written designation of representative.

WHISTLEBLOWING APPEAL/STAY REQUEST: If you be-
licve the action you are appealing was threatened, proposed, taken,
or not taken because of whistleblowing activities, you must com-
plete Part V1L of this form. If you are requesting a stay, you must
complete Part VIII of this form.

Privacy Act Statement: This form requests personal information
liich iy relevant and necessary to reach a decision in your appeal. The
U.8. Merit Systems Protection Board collects this information in order to
process appeals under its statutory and regulatory authority. Since your
appeal is a volumary action you are not required (o provide any personal
information in connection with it. However, failure to supply the U.S.
Merit Systems Protection Boardwith all the information essenrial to reach
a decision in your case could result in the rejection of your appeal.

The U.S. Merit Systems Protection Board is authorized under provi-
sions of Execurive Order 9397, dated November 22, 1943, to request your
Social Security number, but providing your Social Security number is
voluntary and failure to provide it will not result in the rejection of your
appeal. Your Social Security number will only be used for identification
Jurposes in the processing of your appeal.

You should know that the decisions of the U.S. Merit Systems Protec-

1. Name (lasy, first, middle initial)

Part I Appellant Identification

tion Board on appeals are final administrative decisions and, as such, are
available to the public under the provisions of the Freedom of Information
Act. Additionally, it is pessible that information contained in your appeal
fite may be released as required by the Freedom of Informaiion Act. Some
information about your appeal will also be used in depersonalized form as
4 data base for program stafistics.

Public Reporting Burden: The public reporting burden for this
collection of information is esiimated 10 vary from 20 minutes to 1 hour,
with an average of 30 minutes per response, including time for reviewing
the form, searching existing data sources, gathering the data necessary,
and completing and reviewing the collection of information. Send com-
ments regarding the burden est

imate or any other aspect of the collecrion
of information, including suggestions for reducing this burden, tw the
Office of Planning and Resource Management Services, Merit Systems
Protection Board, 1120 Vermont Ave., NW., Washington, DC 20419,

2. Social Security Number

3. Present add

(number and streer, city, state. and ZIP code) Y ou must notify the Board 4. Home phonc (include arca code)
of any chunge of address or telephone number while the appeal is pending with the MSPB.

3. Office phone (include area code)

0. I certify that ali of the stalements madce in
this appeal are true, complete, and correet
1o the best of my knowledge and belief,

Signature of appellant or desi

snated representative Date signed

Frovious editinns obsolete
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Part II Designation of Representative

7.You may represent yourself in this appcal, or you may choose someone to represent you. Your representative does not have to
be an attorney. You may change your designation of a representative at a later date, if you so desire, bul you must notify the
Board promptly of any change. Where circumstances require, a separate designation of representative may be submitted after
the original filing. Include the information requested in blocks 7 through L1.

"I hereby designate to serve us my representative
during the course of this appeal. T understand that my representative is authorized 10 act on my behalf. In addition, I specilically
delegate to my representative the authority to seitle this appeal on my behalf. T understand that any limitation on this settlement
authority must be filed in writing with the Board."

8. Representative's address (number and street, city, state, and 9. Representative's employer
ZIP code).

L(.a) Representative's telephone number (include area code)

10.b) Representative's facsimile number

11. Appellant's signatore Date

Part III Appealed Action

12. Briefly describe the agency action you wish to appeal and attach the proposal letter and decision letter. 1f you are appealing a
decision relating to the denial of retirement benefits, attach a copy of OPM's reconsideration decision. If the relevant SI*-50 or
its equivalent is available, send it now; however, do NOT delay filing your appeal because of it. You may submit the SI-50 when
it hecomes available. 1ater in the proceeding, you will be afforded an opportunity to submit detailed evidence in support of your
appeal.

13. Name and address of the agency that took the action you are appealing 14.Your position title and duly station at
(including bureau or other divisions, as well as street address, city, state and ZIP codc) the time of the action appealed
15. Grade at time of the action appealed |16 Sulary at the time ol the action up- 17. Are you a veteran and/or entitled to
pealed the employment rights of a veteran?
$ per O ves O we
18. Employment status at the time of the action appealed | 19. If retired, date of retirement 20, Type of scrvice
[ temporary  [J Applicans [ Retired - (monih day, year) O competitive Oses
Excepred O Posiat Service
OdPermanent [] Term [ Seasonal [ Foreign Service
21. Length of government service 22. Length of service with acting agency 23. Were you scrving a probationary or
trial period at the time of the action
appealed?
O ves O ~e
24. Nate you received written notice 25. Date you received the final decision notice |26. Etfective date of (he action appealed
of the proposed action (month, day, (monih, day, year) (attach a copy) (month, day, year)
year) (attach a copy)

Optional Form 263 (Rev 10;9:4)
MSPR

S CFR 1200 and 1209
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27. Explain briefly why you think the agency was wrong in taking this action.

28. Do you believe the penalty imposed
by the agency was too harsh?

[ Yes

O ~e

30.a) Do you believe the agency
committed harmful procedural
crror(s)?

3 Yes 0 No

20, What action would you like the Board 1o take on this case (i.c.. what remedy are you

asking for)?

Part IV Appellant's Defenses

30.b) If so, what is (are) the error(s)?

30.c) Explain how you were harmed by the error(s).

31.a) Do you believe that the action you
are uppealing violated the law?

O ves O wo

31.b) If so, what law?

31.¢) How was it violated?

why you believe it 1o be true.

32.a) Il you believe you were discriminated against by the agency, in connection with the matter appealed, because of your
race, color, religion, sex, national origin, marital status, political affiliation, disability. or age. indicate so and explain

32.b) ltave you filed a formal discrimination complaint with your agency or any other
agency concerning the matter which you are sceking to appeal?

D No

O Yes (attach a copy)

32.¢) If yes, place filed (agency, mumber and street, city. state, and ZIP code)

32.d) Date filed (month, day. year)

32.¢) TTas a decision been issued?

[ ~o

[ Ves (aach a copy)
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33.a) Have you, or anyone in your behalf, filed a formal grievance with your 33.b) Datc filed (month, day, year)
agency concerning this matter, under a negotiated grievance procedure
provided by a collective bargaining agreement?

[ Yes (attach a copy) e

33.¢) If yes, place filed (agency, number and street, city, state, and ZIP code) 33.d) Has a decision been issued?

[Yes (awach a copy) e

33.¢) If yes, date issucd (month, day, year)

Part V Hearing

34.You may have a right to a hearing on this appeal. If you do not want « hearing, the Board will make its decision on the basis

of the documents you and the agency submit, after providing you and the agency with an opportunily to submit additional
documents.

Do you want a hearing? [QYes [ No
If you choose to have a hearing, the Board will notify you where and when it is to be held.

Part VI Reduction In Force

INSTRUCTIONS
Fill out this part only if you are appealing from a Rednction in Force. Your ageney's personnel office can furnish you with
most of the information requested below.

-| 35. Retention group and sub-group 36. Service computation date 37.a) Hz

your agency offered you another
position rather than separating you?

O Yes O ~o

37.b) Title of position offered 37.¢) Grade of position offered  [37.d) Salary of position offcred

S per

37.¢) Location of position offered 37.1) Did you acccpt this position?

[Oves [ ~vo

38. Lixplain why you think you should not have been affected by the Reduction In Force. (Explanations could include: you were
placed in the wrong retention group or sub-group; an error was made in the computation of your service computation

date; competitive area was too narrow; improperly reached for separation from competitive level; an exception was made to the

regular order of selection; the required number of days notice was not given; you helieve you have assignment [bump or

retreat] rights; or any other reasons. Please provide as much information as possible regarding cach reason.)

Optiunal Forn 283 (Rev 10:91)
MSPB

'
S CFR 120 and 1209
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Part

istleblowing Activit

INSTRUCTIONS
Complete Parts V11 and VIII of this form only if you helieve the action you are appealing is based on
whistleblowing activities.

39.a) Have you disclosed information thal cvidences a violation 39.b) If yes, provide the name, title, and office address of the
of any law, rule, or regulation; gross mismanagement; a person (o whom the disclosure was made
gross waste of funds; an abuse of authority; or a substantial
and specific danger to public health or safety?

D Yes (attach a copy or summary of disclosure) DN{;

39.¢) Date the disclosure was made (month, day, vear)

40. If you believe the action you are appealing waus... (please check appropriate box)
Ortreatenca Oproposed
Oraken OnNot Taken

...because of @ disclosure evidencing a violation of any law, rule, or regulation; gross mismanagement; a gross waste of funds; an
abuse of authority; or a substantial and specific danger 1o public health or safcty, provide:

4) a chronology of facts concerning the action appealed: and

h) explain why you believe the action was based on whistleblowing aclivity and attach a copy of any documentary evidence
which supports your statement. )

Optional Form 283 (Rev 10794
PR

5 CFR L201
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41.a) Have you sought corrective action from the Olfice of Special
Counsel concerning the action which you arc appealing?

[ Yes (auach a copy of your request [] Ne
to the Office of Special Counsel

Jor corrective action)

41.b) If yes, date(s) (ilcd (month, day. year)

41.¢) Place filed (focation, number and sircet, city, state, and ZIP codc)

D No

DYL’S (attach a copy)

42. Have you received a written notice of your right to file this appeal from the Office of Special Counsel?

C

43.a) Have you already requested a stay from the Board of the
action you arc seeking to appeal?

D No

Oves (attact a copy)

43.b) 1f yes, date requested (month, day. year)

43.¢) Place filed (location, number and street, city, state, and
ZIP code)

You may request a stay of a personnel action allegedly based on
whistleblowing at uny time after you become eligible to file an
appeal with the Board under 5 C.F.R. 1209.5, but no later than the
time limit sct for the close of discovery in the appeal. The stay
request may be filed prior to, simultancous with, or after the filing
of anappeal. When you filc astay request with the Board, you must

43.d) Haus there been a decision?

D No

[vYes (aach a copy)

Part VIII Stay Request

INSTRUCTIONS

simultaneously serve it upon the agency's local servicing personnel
office or the agency's designated representative. 5 C.F.R 1209.8.

If your stay request is being filed prior to [iling an appeal with the
Boartd, you must complete Parts I and I and items 41 through 43
above.

4. A chronology of facts, including a description of the
disclosure and the action taken by the agency (unless you
have already supplied this information in Part VII above).

=3

. Lvidence and/or argument demonstrating that the:

(1) action threatened, proposed, taken, or not laken is a
personncl action, as defined in 5 C.RR. 1209.4(a); and -

(2) action complained of was based on whistieblowing, as
defined in 5 C.F.R. 1209.4(b) (unlcss you have alrcady
supplied this information in Pact VII above).

¢. Lvidence and/or argument demonstrating that there is a

44. On separate sheets of paper, please provide the following. Please put your name and address at the top of cach page.

substantial likelihood that you will prevail on the merits of
your appeal of the personnel action.

d. Documentary evidence that supports your stay request.

¢. bvidence and/or argument addressing how long the stay
should remain in effect.

Certificate of service specifying how and when the stay
request was served on the agency.

. You may provide evidence and/or argument concerning
whether a stay would impose cxireme hardship on the
agency.

i

[69 FR 65236, Dec. 19, 1994]
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APPENDIX II TO PART 1201—APPRO-
PRIATE REGIONAL OR FIELD OFFICE
FOR FILING APPEALS

All submissions shall be addressed to the
Regional Director, if submitted to a regional
office, or the Chief Administrative Judge, if
submitted to a field office, Merit Systems
Protection Board, at the addresses listed
below, according to geographic region of the
employing agency or as required by §1201.4(d)
of this part. The facsimile numbers listed
below are TDD-capable; however, calls will
be answered by voice before being connected
to the TDD. Address of Appropriate Regional
or Field Office and Area Served:

1. Atlanta Regional Office, 401 West Peach-
tree Street, N.W., 10th floor, Atlanta,
Georgia 30308-3519, Facsimile No.: (404) 730—
2767, (Alabama, Florida, Georgia, Mis-
sissippi, South Carolina, and Tennessee).

2. Central Regional Office, 230 South Dear-
born Street, 31lst floor, Chicago, Illinois
60604-1669, Facsimile No.: (312) 886-4231, (I1-
linois; Indiana; Iowa; Kansas City, Kansas;
Kentucky; Michigan; Minnesota; Missouri;
Ohio; and Wisconsin).

2a. Dallas Field Office, 1100 Commerce
Street, Room 6F20, Dallas, Texas 75242-
9979, Facsimile No.: (214) 767-0102, (Arkan-
sas, Louisiana, Oklahoma, and Texas).

3. Northeastern Regional Office, U.S. Cus-
tomhouse, Room 501, Second and Chestnut
Streets, Philadelphia, Pennsylvania 19106-
2987, Facsimile No.: (215) 597-3456, (Dela-
ware; Maryland—except the counties of
Montgomery and Prince George’s; New Jer-
sey—except the counties of Bergen, HEssex,
Hudson, and Union; Pennsylvania; and
West Virginia).

3a. Boston Field Office, 99 Summer Street,
Suite 1810, Boston, Massachusetts 02110-
1200, Facsimile No.: (617) 424-5708, (Con-
necticut, Maine, Massachusetts, New
Hampshire, Rhode Island, and Vermont).

3b. New York Field Office, 26 Federal Plaza,
Room 3137-A, New York, New York 10278-
0022, Facsimile No.: (212) 264-1417, (New
Jersey—counties of Bergen, Essex, Hudson,
and Union; New York; Puerto Rico; and
Virgin Islands).

4. Washington Regional Office, 1800 Diagonal
Road, Alexandria, Virginia 22314, Facsimile
No.: (703) 756-7112, (Maryland—counties of
Montgomery and Prince George’s; North
Carolina; Virginia; Washington, DC; and
all overseas areas not otherwise covered).

5. Western Regional Office, 2560 Montgomery
Street, Suite 400, 4th floor, San Francisco,
California 94104-3401, Facsimile No.: (415)
705-2945, (California and Nevada).

5a. Denver Field Office, 12567 West Cedar
Drive, Suite 100, Lakewood, Colorado 80228—
2009, Facsimile No.: (303) 969-5109, (Arizona,
Colorado, Kansas—except Kansas City,
Montana, Nebraska, New Mexico, North

5 CFR Ch. Il (1-1-01 Edition)

Dakota, South Dakota, Utah, and Wyo-
ming).

b5b. Seattle Field Office, 915 Second Avenue,
Suite 1840, Seattle, Washington 98174-1056,
Facsimile No.: (206) 220-7982, (Alaska, Ha-
waii, Idaho, Oregon, Washington, and Pa-
cific overseas areas).

[61 FR 4586, Feb. 7, 1996, as amended at 65 FR
58902, Oct. 3, 2000]

APPENDIX III TO PART 1201—APPROVED
HEARING LOCATIONS BY REGIONAL
OFFICE

Atlanta Regional Office

Birmingham, Alabama
Huntsville, Alabama
Mobile, Alabama
Montgomery, Alabama
Jacksonville, Florida
Miami, Florida

Orlando, Florida
Pensacola, Florida
Tallahassee, Florida
Tampa/St. Petersburg, Florida
Atlanta, Georgia
Augusta, Georgia

Macon, Georgia
Savannah, Georgia
Jackson, Mississippi
Charleston, South Carolina
Columbia, South Carolina
Chattanooga, Tennessee
Knoxville, Tennessee
Memphis, Tennessee
Nashville, Tennessee

Central Regional Office

Chicago, Illinois

Indianapolis, Indiana
Davenport, Iowa/Rock Island, Illinois
Des Moines, Iowa

Lexington, Kentucky
Louisville, Kentucky

Detroit, Michigan
Minneapolis/St. Paul, Minnesota
Kansas City, Missouri
Springfield, Missouri

St. Louis, Missouri

Cleveland, Ohio

Cincinnati, Ohio

Columbus, Ohio

Dayton, Ohio

Milwaukee, Wisconsin

Dallas Field Office

Little Rock, Arkansas
Alexandria, Louisiana
New Orleans, Louisiana
Oklahoma City, Oklahoma
Tulsa, Oklahoma

Corpus Christi, Texas
Dallas, Texas

El Paso, Texas

Houston, Texas
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San Antonio, Texas
Temple, Texas
Texarkana, Texas

Northeastern Regional Office

Dover, Delaware
Baltimore, Maryland
Trenton, New Jersey
Harrisburg, Pennsylvania
Philadelphia, Pennsylvania
Pittsburgh, Pennsylvania
Wilkes-Barre, Pennsylvania
Charleston, West Virginia
Morgantown, West Virginia

Boston Field Office

Hartford, Connecticut

New Haven, Connecticut
Bangor, Maine

Portland, Maine

Boston, Massachusetts
Manchester, New Hampshire
Portsmouth, New Hampshire
Providence, Rhode Island
Burlington, Vermont

New York Field Office

Newark, New Jersey
Albany, New York
Buffalo, New York
New York, New York
Syracuse, New York
San Juan, Puerto Rico

Washington Regional Office

Washington, DC

Asheville, North Carolina

Charlotte, North Carolina

Raleigh, North Carolina

Jacksonville, North Carolina

Bailey’s Crossroads, Falls Church, Virginia
Norfolk, Virginia

Richmond, Virginia

Roanoke, Virginia

Western Regional Office

Fresno, California

Los Angeles, California
Sacramento, California
San Diego, California
San Francisco, California
Santa Barbara, California
Las Vegas, Nevada

Reno, Nevada

Denver Field Office

Phoenix, Arizona

Tucson, Arizona

Denver, Colorado

Grand Junction, Colorado
Pueblo, Colorado
Wichita, Kansas

Billings, Montana

Great Falls, Montana

§1202.1

Missoula, Montana
Omaha, Nebraska
Albuquerque, New Mexico
Bismarck, North Dakota
Fargo, North Dakota
Rapid City, South Dakota
Sioux Falls, South Dakota
Salt Lake City, Utah
Casper, Wyoming

Seattle Field Office

Anchorage, Alaska

Honolulu, Hawaii

Boise, Idaho

Pocatello, Idaho

Medford, Oregon

Portland, Oregon

Seattle, Washington

Spokane, Washington

Richland, Kennewick, and Pasco, Wash-
ington

[61 FR 4586, Feb. 7, 1996]

APPENDIX IV TO PART 1201—SAMPLE
DECLARATION UNDER 28 U.S.C.1746

Declaration

1, , do hereby de-
clare:

I declare under penalty of perjury under
the laws of the United States of America
that the foregoing is true and correct.
Executed on

Date

Signature

PART 1202—STATUTORY REVIEW
BOARD

AUTHORITY: 5 U.S.C. 1204.

§1202.1 Designating Chairman of Stat-
utory Review Board.

At the written request of the Depart-
ment of Transportation, the Chairman
of the Board will designate a presiding
official of the Board to serve as the
Chairman of any Board of Review es-
tablished by the Secretary of Transpor-
tation under 5 U.S.C. 3383(b) to review
certain actions to remove air traffic
controllers.

[564 FR 28658, July 6, 1989]



