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by the TSP recordkeeper in a manner
consistent with this part 1606, that is
required to restore to the TSP account
of the participant or participants in-
volved earnings lost as a result of an
employing agency error. Where lost
earnings are required, the employing
agency must, in accordance with this
part 1606 and any instructions provided
by the Board or the TSP recordkeeper,
submit to the TSP recordkeeper all in-
formation and certification that is re-
quired to enable the TSP recordkeeper
to compute the amount of lost earnings
payable by the employing agency, and
to charge that amount to the appro-
priate employing agency.

§ 1606.4 Applicability.
(a) In general. Except as otherwise

provided, the provisions of this part
1606 apply in any case where, due to
employing agency error, the Thrift
Savings Fund has not invested or had
the use of money that would have been
invested in the Thrift Savings Fund
had the employing agency error not oc-
curred, or where the money would have
been invested in a different investment
fund had the error not occurred.

(b) Back pay awards and other retro-
active pay adjustments. The application
of this part 1606, as described in para-
graph (a) of this section, includes TSP
contributions derived from payments
associated with back pay awards or
other retroactive pay adjustments that
are based on a determination that the
employing agency paid a participant
less than the full amount of basic pay
to which the participant was entitled.

(c) Timing of errors. This part 1606 ap-
plies regardless of whether the employ-
ing agency error that caused the ef-
fects described in paragraph (a) of this
section occurred prior to, at, or after
the inception of the TSP.

(d) De minimis rules. Notwithstanding
paragraphs (a) through (c) of this sec-
tion or any other provision of this part
1606:

(1) Lost earnings shall not be payable
where the amount of money for a
source of contributions in a partici-
pant’s account that is not invested in
the Thrift Savings Fund due to an em-
ploying agency error, or that is in-
vested in the wrong investment fund
due to an employing agency error, is

less than one dollar ($1.00) for that
source of contributions. Where the em-
ploying agency error caused delayed or
erroneous contributions for more than
one pay period, this paragraph shall
apply separately to each pay period in-
volved.

(2) Where the employing agency error
caused delay in submission of TSP pay-
ment records or loan allotments, lost
earnings shall not be payable unless
the belated contributions or loan allot-
ments were received by the TSP rec-
ordkeeper more than 30 days after the
pay date associated with the pay period
for which the contributions or loan al-
lotments would have been submitted
had the employing agency error not oc-
curred.

(3) For employing agency errors not
covered by paragarph (d)(2) of this sec-
tion, lost earnings shall not be payable
unless, as the result of an employing
agency error, money was not invested
in the Thrift Savings Fund for a period
extending more than 30 days after the
date it would have been invested had
the error not occurred.

(4) The 30-day requirements con-
tained in paragraphs (d)(2) and (d)(3) of
this section do not apply where, due to
employing agency error, money in a
participant’s account has been invested
in an incorrect investment fund.

(e) Contributions for pre-1987 service.
This part does not apply to errors in-
volving employing agency delay in sub-
mitting contributions required by 5
U.S.C. 8432(c)(3).

(f) Contributions for service in January
through March 1987. Notwithstanding
any other provision of this section, lost
earnings shall be payable with respect
to contributions made pursuant to 5
U.S.C. 8432(c)(1) (B) or (C) if the pay-
ment records containing those con-
tributions were received by the TSP
recordkeeper after April 30, 1987.

Subpart B—Lost Earnings Attrib-
utable to Delayed or Erro-
neous Contributions

§ 1606.5 Failure to timely make or de-
duct TSP contributions when par-
ticipant received pay.

(a) If a participant receives pay, but
as the result of an employing agency
error all or any part of the Agency
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Automatic (1%) Contributions associ-
ated with that pay to which the partic-
ipant is entitled are not timely re-
ceived by the TSP recordkeeper, then
the belated contributions shall be sub-
ject to lost earnings. In such cases:

(1) The employing agency must, for
each pay period involved, submit to the
TSP recordkeeper a lost earnings
record indicating the pay date for
which the belated contribution would
have been made had the error not oc-
curred, the investment fund to which
the belated contribution would have
been deposited had the error not oc-
curred, the amount of the belated con-
tribution, and the pay date for which
the belated contribution was actually
made. If the belated contribution was
actually deposited to an investment
fund different from the investment
fund to which it would have been de-
posited had the contribution been
timely submitted, then the employing
agency must submit an additional lost
earnings record indicating the amount
of the belated contribution, the pay
date for which it was actually made,
the investment fund to which it would
have been deposited had the error not
occurred, and the investment fund to
which it was actually deposited;

(2) The TSP recordkeeper shall com-
pute the amount of lost earnings asso-
ciated with each lost earnings record
submitted by the employing agency
pursuant to paragraph (a)(1) of this sec-
tion, and shall also determine the in-
vestment fund or funds in which the
belated contributions and associated
earnings would currently be invested
had the error not occurred. In per-
forming the computation of lost earn-
ings and determining the appropriate
investment fund or funds, the TSP rec-
ordkeeper must take into consider-
ation any interfund transfers made ef-
fective on or after the pay date for
which the belated contribution would
have been made if the error had not oc-
curred, and which were made effective
prior to the end of the month preceding
the month during which the lost earn-
ings record is processed. With respect
to the period prior to December 31,
1990, the TSP recordkeeper shall also
take into account the investment re-
strictions that were effective under 5

U.S.C. 8438 prior to the effective date of
section 3 of the TSPTAA.

(3) Where the lost earnings computed
in accordance with paragraph (a)(2) of
this section are positive, the TSP rec-
ordkeeper shall charge the amount of
lost earnings computed to the appro-
priate employing agency and shall
credit that amount to the TSP account
of the participant involved. If the lost
earnings computed are negative, the
amount computed will be removed
from the participant’s account and
used to offset TSP administrative ex-
penses;

(4) The TSP recordkeeper shall adjust
the participant’s account to reflect the
investment funds in which the belated
contributions and associated earnings
would currently be invested if the error
had not occurred, as determined in ac-
cordance with paragraph (a)(2) of this
section.

(b) If a participant receives pay from
which Employee Contributions were
properly deducted, but as the result of
an employing agency error all or any
part of the associated Agency Match-
ing Contributions to which the partici-
pant is entitled were not timely re-
ceived by the TSP recordkeeper, then
the belated contributions will be sub-
ject to lost earnings. In such cases, the
procedures described in paragraphs
(a)(1) through (a)(4) of this section will
apply to the belated Agency Matching
Contributions.

(c) If a participant receives pay from
which Employee Contributions were
properly deducted, but as the result of
an employing agency error all or any
part of those Employee Contributions
were not timely received by the TSP
recordkeeper, the belated contribu-
tions will be subject to lost earnings.
In such cases, the procedures described
in paragraphs (a)(1) through (a)(4) of
this section will apply to the belated
Employee Contributions.

(d) If a participant receives pay from
which Employee Contributions should
have been deducted, but as the result of
employing agency error all or any part
of those deductions were not made,
then even if the participant makes up
those Employee Contributions pursu-
ant to part 1605, the belated Employee
Contributions shall not be subject to
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lost earnings. However, where the par-
ticipant does make up the Employee
Contributions pursuant to part 1605,
the Agency Matching Contributions as-
sociated with those belated Employee
Contributions (which must be made in
accordance with part 1605) will be sub-
ject to lost earnings. With respect to
such belated Agency Matching Con-
tributions the procedures described in
paragraphs (a)(1) through (a)(4) of this
section shall apply.

§ 1606.6 Agency delay in paying em-
ployee.

Where, as the result of an employing
agency error, a participant does not
timely receive all or any part of the
basic pay to which he or she is entitled,
and as a result of that delay in receiv-
ing pay all or any part of the Employee
Contributions, Agency Automatic (1%)
Contributions, or Agency Matching
Contributions are not submitted when
they would have been had the employ-
ing agency error not occurred, all such
belated Employee Contributions, Agen-
cy Automatic (1%) Contributions, and
Agency Matching Contributions shall
be subject to lost earnings. The proce-
dures described in paragraphs (a)(1)
through (a)(4) of § 1606.5 shall apply to
all such belated contributions.

§ 1606.7 Contributions to incorrect in-
vestment fund.

(a) Where, as the result of an employ-
ing agency error, money was deposited
to a participant’s TSP account in an
incorrect investment fund(s), the erro-
neous contribution shall be subject to
lost earnings. In such cases:

(1) The employing agency must sub-
mit a lost earnings record indicating
the amount of the contributions sub-
mitted to the incorrect investment
fund(s), the pay date for which it was
submitted, the investment fund(s) to
which it would have been deposited had
the employing agency error not oc-
curred, and the investment fund(s) to
which it was actually deposited. If the
employing agency has, prior to Janu-
ary 1, 1991 or in contravention of para-
graph (b) of this section, removed the
contribution from the incorrect invest-
ment fund(s) using a negative adjust-
ment record and redeposited the money
to the investment fund(s) in which it

would have been invested had the error
not occurred, the employing agency
must also indicate on the lost earnings
record when these actions were taken.

(2) The TSP recordkeeper shall com-
pute the amount of lost earnings asso-
ciated with each lost earnings record
submitted by the employing agency
pursuant to paragraph (a)(1) of this sec-
tion, and shall also determine the in-
vestment fund or funds in which erro-
neously invested contributions and as-
sociated earnings would currently be
invested had the error not occurred. In
computing lost earnings and deter-
mining the appropriate investment
fund or funds, the TSP recordkeeper
shall take into consideration any
interfund transfers that were made ef-
fective on or subsequent to the date er-
roneous contribution was made, and
that were made effective prior to the
end of the month preceding the month
during which the lost earnings record
is processed. With respect to the period
prior to December 31, 1990, the TSP rec-
ordkeeper shall also take into account
the investment restrictions that were
effective under 5 U.S.C. 8438 prior to
the effective date of section 3 of the
TSPTAA;

(3) Where the lost earnings computed
in accordance with paragraph (a)(2) of
this section are positive, the TSP rec-
ordkeeper shall charge the amount of
lost earnings computed to the appro-
priate employing agency and shall
credit that amount to the account of
the participant involved. If the lost
earnings computed are negative, the
amount computed shall be removed
from the participant’s account and
used to offset TSP administrative ex-
penses;

(4) The TSP recordkeeper shall adjust
the participant’s account to reflect the
investment funds in which the erro-
neous contributions and associated
earnings would currently be invested
had the error not occurred, as deter-
mined in accordance with paragraph
(a)(2) of this section.

(b) The provisions of part 1605 not-
withstanding, effective January 1, 1991,
where employing agency error had
caused money to be deposited to a TSP
account in an incorrect investment
fund, the employing agency may not
remove the erroneously invested
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