§353.204

to the extent that it would have count-
ed under the previous law (the Vet-
erans’ Reemployment Rights statute).
For example, the service of a National
Guard technician who entered on an
Active Guard Reserve (AGR) tour
under section 502(f) of title 32, United
States Code, was not counted toward
the 4-year time limit under the pre-
vious statute because it was specifi-
cally considered active duty for train-
ing. However, title 32, section 502(f)
AGR service is not exempt from the cu-
mulative time limits allowed under
USERRA and service after the effective
date counts under USERRA rules.
Thus, if a technician was on a 32 U.S.C.
502(f) AGR tour on October 13, 1994, (the
date USERRA was signed into law), but
exercised restoration rights after De-
cember 11, 1994, (the date USERRA be-
came fully effective), AGR service
prior to December 12 would not count
in computing the 5-year total, but all
service beginning with that date would
count.

(c) Nature of Reserve service and resolv-
ing conflicts. An employee who is a
member of the Reserve or National
Guard has a dual obligation—to the
military and to his or her employer.
Given the nature of the employee’s
service obligation, some conflict with
job demands is often unavoidable and a
good-faith effort on the part of both
the employee and the agency is needed
to minimize conflict and resolve dif-
ferences. Some accommodation may be
necessary by both parties. Most Re-
serve component members are re-
quired, as a minimum, to participate in
drills for 2 days each month and in 2
weeks of active duty for training per
year. But some members are required
to participate in longer or more fre-
quent training tours. USERRA makes
it clear that the timing, frequency, du-
ration, and nature of the duty per-
formed is not an issue so long as the
employee gave proper notice, and did
not exceed the time limits specified.
However, to the extent that the em-
ployee has influence upon the timing,
frequency, or duration of such training
or duty, he or she is expected to use
that influence to minimize the burden
upon the agency. The employee is ex-
pected to provide the agency with as
much advance notice as possible when-
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ever military duty or training will
interfere with civilian work. When a
conflict arises between the Reserve
duty and the legitimate needs of the
employer, the agency may contact ap-
propriate military authorities to ex-
press concern. Where the request would
require the employee to be absent from
work for an extended period, during
times of acute need, or when, in light
of previous leaves, the requested leave
is cumulatively burdensome, the agen-
cy may contact the military com-
mander of the employee’s military unit
to determine if the military duty could
be rescheduled or performed by another
member. If the military authorities de-
termine that the military duty cannot
be rescheduled or cancelled, the agency
is required to permit the employee to
perform his or her military duty.

(d) Mobilication authority. By law,
members of the Selected Reserve (a
component of the Ready Reserve), can
be called up under a presidential order
for purposes other than training for as
long as 270 days. If the President de-
clares a national emergency, the re-
mainder of the Ready Reserve—the In-
dividual Ready Reserve and the Inac-
tive National Guard—may be called up.
The Ready Reserve as a whole is sub-
ject to as much as 24 consecutive
months of active duty in a national
emergency declared by the President.

[60 FR 45652, Sept. 1, 1995, as amended at 64
FR 31487, June 11, 1999]

§353.204 Notice to employer.

To be entitled to restoration rights
under this part, an employee (or an ap-
propriate officer of the uniformed serv-
ice in which service is to be performed)
must give the employer advance writ-
ten or verbal notice of the service ex-
cept that no notice is required if it is
precluded by military necessity or,
under all relevant circumstances, the
giving of notice is otherwise impossible
or unreasonable.

§353.205 Return to duty and applica-
tion for reemployment.

Periods allowed for return to duty
are based on the length of time the per-
son was performing service in the uni-
formed services, as follows:

(a) An employee whose uniformed
service was for less than 31 days, or who
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