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(d) (1) Except as provided in para-
graph (d)(2) of this section, premium
pay on an annual basis under §550.141
or §550.151 is not base pay and is not in-
cluded in the base used in computing
foreign and nonforeign allowances and
differentials, or any other benefits or
deductions that are computed on base
pay alone.

(2) Premium pay on an annual basis
under §550.141 is base pay for the pur-
pose of section 5595(c), section 8114(e),
section 8331(3), and section 8704(c) of
title 5, United States Code.

(e) Premium pay on an annual basis
under §550.141 or §550.1561 may not be
paid to a criminal investigator receiv-
ing availability pay under §550.181.

[33 FR 12458, Sept. 4, 1968, as amended at 33
FR 19897, Dec. 28, 1968; 35 FR 6312, Apr. 18,
1970; 59 FR 66151, Dec. 23, 1994]

§550.164 Construction and computa-
tion of existing aggregate rates.

(a) Pursuant to section 208(b) of the
act of September 1, 1954 (68 Stat. 1111),
nothing in this subpart relating to the
payment of premium pay on an annual
basis may be construed to decrease the
existing aggregate rate of pay of an
employee on the rolls of an agency im-
mediately before the date section
55645(c) of title 5, United States Code, is
made applicable to him by administra-
tive action.

(b) When it is necessary to determine
an employee’s existing aggregate rate
of pay (referred to in this section as ex-
isting aggregate rate), an agency shall
determine it on the basis of the earn-
ings the employee would have received
over an appropriate period (generally 1
year) if his tour of duty immediately
before the date section 5545(c) of title 5,
United States Code, is made applicable
to him had remained the same. In mak-
ing this determination, basic pay and
premium pay for overtime, night, holi-
day, and Sunday work are included in
the earnings the employee would have
received. Premium pay for irregular or
occasional overtime work may be in-
cluded only if it was of a significant
amount in the past and the conditions
which required it are expected to con-
tinue.

(c) An agency shall recompute an em-
ployee’s rate of pay based on premium
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pay on an annual basis when he re-
ceived subsequent increases in his rate
of basic pay in order to determine
whether or not the employee should
continue to receive an existing aggre-
gate rate or be paid premium pay on an
annual basis.

(d) Except as otherwise provided by
statute, an agency may not use subse-
quent increases in an employee’s rate
of basic pay to redetermine or increase
the employee’s existing aggregate rate.
However, these increases shall be used
for other pay purposes, such as the
computation of retirement deductions
and annuities, payment of overseas al-
lowances and post differentials, and de-
termination of the highest previous
rate under part 531 of this chapter.

(e) When an agency elects to pay an
employee premium pay on an annual
basis, he is entitled to continue to re-
ceive hourly premium pay properly
payable under sections 5542, 5543, 5545
(a) and (b), and 5546 of title 5, United
States Code, until his base pay plus
premium pay on an annual basis equals
or exceeds his existing aggregate rate.
When this occurs, the agency shall pay
the employee his base pay plus pre-
mium pay on an annual basis.

(f) Except when terminated under
paragraph (e) of this section, an agency
shall continue to pay an employee an
existing aggregate rate so long as:

(1) He remains in a position to which
§550.141, §550.151, or §550.162(c) is appli-
cable;

(2) His tour of duty does not decrease
in length; and

(3) He continues to perform equiva-
lent night, holiday, and irregular or oc-
casional overtime work.

(g) If an employee who is entitled to
an existing aggregate rate moves from
one position to another in the same
agency, both of which are within the
scope of section 5545(c) of title 5,
United States Code, he is entitled to be
paid an existing aggregate rate in the
new position such as he would have re-
ceived had he occupied that position
when the agency elected to make sec-
tion 5545(c) applicable to it.
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PAY FOR SUNDAY WORK

§550.171 Authorization of pay for Sun-
day work.

(a) A full-time employee is entitled
to pay at his or her rate of basic pay
plus premium pay at a rate equal to 25
percent of his or her rate of basic pay
for each hour of Sunday work (as de-
fined in §550.103) and each hour that
would be Sunday work but for the
placement of the employee in paid
leave or excused absence status.

(b) An employee is not entitled to
Sunday premium pay while engaged in
training, except as provided in §410.402
of this chapter.

[60 FR 33098, June 27, 1995, as amended at 60
FR 67287, Dec. 29, 1995; 64 FR 69175, Dec. 10,
1999]

§550.172 Relation to overtime, night,
and holiday pay.

Premium pay for Sunday work is in
addition to premium pay for holiday
work, overtime pay, or night pay dif-
ferential payable under this subpart
and is not included in the rate of basic
pay used to compute the pay for holi-
day work, overtime pay, or night pay
differential.

LAW ENFORCEMENT AVAILABILITY PAY

§550.181 Coverage.

(a) Each employee meeting the defi-
nition of criminal investigator in
§550.103, and fulfilling the conditions
and requirements of 5 U.S.C. 5545a and
§§550.181 through 550.186, must receive
availability pay to compensate the
criminal investigator for unscheduled
duty in excess of the 40-hour workweek
based on the needs of the employing
agency, except as provided in para-
graph (b) of this section.

(b) Any Office of Inspector General
that employs fewer than five criminal
investigators may elect not to cover
such criminal investigators under the
availability pay provisions of 5 U.S.C.
554ba..

[64 FR 4520, Jan. 29, 1999]

§550.182 Unscheduled duty.

(a) Unscheduled Duty Hours. For the
purpose of availability pay, unsched-
uled duty hours are those hours during
which a criminal investigator performs

§550.182

work, or (except for a special agent in
the Diplomatic Security Service) is de-
termined by the employing agency to
be available for work, that are not—

(1) Part of the 40-hour basic work-
week of the investigator; or

(2) Regularly scheduled overtime
hours compensated under 5 U.S.C. 55642
and §550.111.

(b) Regularly Scheduled Owvertime
Hours. For criminal investigators re-
ceiving availability pay, regularly
scheduled overtime hours compensated
under 5 U.S.C. 5542 and §550.111 are
those overtime hours scheduled in ad-
vance of the investigator’s administra-
tive workweek, excluding—

(1) The first 2 hours of overtime work
on any day containing a part of the in-
vestigator’s basic 40-hour workweek, as
required by §550.111(f)(1)); or

(2) The first 2 hours of overtime work
performing protective duties author-
ized by section 3056(a) of title 18,
United States Code, or section
2709(a)(3) of title 22, United States
Code, on any day containing a part of
the investigator’s basic 40-hour work-
week, unless the investigator performs
2 or more consecutive hours of un-
scheduled overtime work on that same
day.

(c) Actual work hours. To be consid-
ered to be performing work under para-
graph (a) of this section, a criminal in-
vestigator must be performing work as
officially ordered or approved, includ-
ing work performed without specific
supervisory preapproval, if cir-
cumstances require the criminal inves-
tigator to perform the duty to meet
the needs of the employing agency,
subject to agency policies and proce-
dures (including any requirements for
after-the-fact validation or approval).

(d) Availability Hours. To be consid-
ered available for work under para-
graph (a) of this section, a criminal in-
vestigator must be determined by the
employing agency to be generally and
reasonably accessible to perform un-
scheduled duty based on the needs of
the agency. Generally, the agency will
place the investigator in availability
status by directing the investigator to
be available during designated periods
to meet agency needs, as provided by
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