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qualified handler that is a distribution
center shall be treated as a sale of cut
flowers and greens to a retailer and
shall be assessable. Each direct sale of
cut flowers and greens to a consumer
by a producer who is a qualified han-
dler or an importer who is a qualified
handler shall be assessable. These
transactions shall be determined to
have the following valuations for as-
sessment purposes:

(1) In the case of a non-sale transfer
of cut flowers and greens from a dis-
tribution center that is a qualified han-
dler and each direct sale of cut flowers
and greens to a consumer by an im-
porter that is a qualified handler, the
amount of the valuation of the cut
flowers and greens for assessment pur-
poses shall be the price paid by the dis-
tribution center or importer to acquire
the cut flowers and greens, and deter-
mined by multiplying the acquisition
price by a uniform factor of 1.43 to rep-
resent the markup of a wholesale han-
dler on a sale to a retailer.

(2) In the case of a direct sale to a
consumer by a producer who is a quali-
fied handler, the valuation of the cut
flowers and greens for assessment pur-
poses shall be equal to an amount de-
termined by multiplying the price paid
by the consumer by a uniform factor of
0.50 to represent the cost of producing
the article and the markup of a whole-
sale handler on a sale to a retailer.

(3) The Council may consider and
adopt changes in the uniform factors
specified in paragraphs (b) (1) and (2) of
this section. Any such change shall not
become effective until it has been
adopted by a majority vote of the
Council and approved by the Secretary
after public notice and opportunity to
comment on such change as provided in
the Act. Changes so adopted and ap-
proved shall become effective at the be-
ginning of the next fiscal year.

(c) The collection of assessments
shall commence on or after a date es-
tablished by the Secretary, and shall
continue until terminated by the Sec-
retary. If the Council is not con-
stituted on the date the first assess-
ments are to be remitted, the Sec-
retary shall have the authority to re-
ceive assessments on behalf of the
Council and may hold such assessments
in an interest bearing account until

the Council is constituted, and the
funds may be transferred to the Coun-
cil.

(d) Assessments shall be determined
on the basis of the gross sales price.
The Council, with the approval of the
Secretary, may make uniform adjust-
ments in determining the gross sales
price when such adjustments reflect
changes in trade practices or ensure eq-
uitable treatment of all qualified han-
dlers paying assessments.

(e) No assessments may be levied on
any sale of cut flowers and greens for
export from the United States. The
Council is authorized to establish pro-
cedures for the verification of exports.

(f) In general, assessment funds (less
refunds, if any) shall be used:

(1) For payment of costs incurred in
implementing and administering this
subpart;

(2) To provide for a reasonable re-
serve to be maintained from assess-
ments to be available for contin-
gencies; and

(3) To cover the administrative costs
incurred by the Secretary in imple-
menting and administering this Act.

NOTE TO § 1208.50: The requirement to pay
assessments is terminated as of July 29, 1997.

[59 FR 67143, Dec. 29, 1994, as amended at 62
FR 40257, July 28, 1997]

§ 1208.51 Influencing governmental ac-
tion.

No funds collected by the Council
shall in any manner be used for the
purpose of influencing legislation or
government action or policy, except to
develop and recommend to the Sec-
retary amendments to this subpart.

§ 1208.52 Charges for late payments.
Any assessment due the Council pur-

suant to § 1208.50 that is not paid on
time shall be increased 1.5 percent each
month it remains unpaid beginning
with the day following the date such
assessment was due. If not paid in full,
any remaining amount due, which shall
include any unpaid charges previously
made pursuant to this section, shall be
increased at the same rate on the cor-
responding day of each month there-
after until paid. For the purpose of this
section, any assessment that was de-
termined at a date later than pre-
scribed by this subpart because of a
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failure to submit a report when due
shall be considered to have been pay-
able by the date it would have been due
if the report had been filed when due.
The timeliness of a payment to the
Council shall be based on the applica-
ble postmark date or the date actually
received by the Council, whichever is
earlier.

§ 1208.53 Adjustment of accounts.
Whenever the Council or the Sec-

retary determines through an audit of
a person’s reports, records, books, or
accounts or through some other means
that additional money is due the Coun-
cil or that money is due such person
from the Council, such person shall be
notified of the amount due. The person
shall then remit any amount due the
Council by the next date for remitting
assessments. Overpayments shall be
credited to the account of the person
remitting the overpayment and shall
be applied against amounts due in suc-
ceeding months.

§ 1208.54 Refunds of assessments and
escrow account.

(a) Any qualified handler may de-
mand and receive from the escrow ac-
count, subject to the limitation on
such payments provided in paragraph
(c), a one-time refund of any assess-
ments paid by or on behalf of the han-
dler if the handler requests the refund
before the initial referendum on this
subpart is held and this subpart is re-
jected by the voters when it is sub-
mitted to the referendum. Such a re-
fund will be paid only if all of the fol-
lowing conditions are met:

(1) The handler has paid the assess-
ments sought to be refunded and has
submitted proof of such payment;

(2) The handler does not support the
program established under this subpart
and so states in the handler’s demand
for a refund;

(3) The handler’s demand for a refund
is made on a form specified by the
Council and filed not less than 10 days
prior to the date when the initial ref-
erendum, conducted pursuant to
§ 1208.60(a) to ascertain whether this
subpart shall remain in effect, is sched-
uled to begin; and

(4) This subpart is not approved by a
simple majority of the votes cast by

qualified handlers in the initial ref-
erendum.

(b) The Council shall establish an es-
crow account to be used for assessment
refunds, as needed, and shall place into
the account an amount equal to 10 per-
cent of the total amount of assess-
ments collected during the period be-
ginning on December 29, 1994 and end-
ing on the date the results of the ini-
tial referendum are issued and the ini-
tial referendum is completed.

(c) If the amount in the escrow ac-
count is not sufficient to refund the
total amount of assessments demanded
by all qualified handlers determined el-
igible for refunds and this subpart is
not approved in the referendum, the
Council shall prorate the amount of all
such refunds among all eligible quali-
fied handlers that demand the refund.
If there is any amount in excess of the
amount needed to pay refunds and ex-
penses, it shall be returned pro rata to
those who paid assessments. If this
subpart is approved in the referendum,
there shall be no refunds made, and all
funds in the escrow account shall be re-
turned to the Council for use by the
Council in accordance with the other
provisions of this subpart.

§ 1208.55 Postponement of collections.
(a) The Council may grant a post-

ponement of the payment of an assess-
ment under this subpart for any quali-
fied handler that establishes that it is
financially unable to make the pay-
ment. In order that a qualified handler
that is financially unable to pay an as-
sessment may have the opportunity to
petition the Council to postpone pay-
ment of such an assessment, as pro-
vided in the Act, the Council shall de-
velop forms and procedures for this
purpose as expeditiously as possible
and submit them to the Secretary for
approval and issuance after notice and
an opportunity for public comment
thereon. Such procedures shall, among
other things, require that the handler
demonstrate the handler’s inability to
pay through the submission of an opin-
ion prepared by an independent cer-
tified public accountant (at the han-
dler’s expense) and any other docu-
mentation specified therein to the ef-
fect that the handler is insolvent or
will be unable to continue to operate if
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