§§1980.393-1980.396

on the amount of interest actually paid
by the borrower. MCCs are subject to
shared equity of a portion of any
“‘gain’ realized on the property when
sold within 10 years after purchase. If
the loan is also an RHS interest as-
sisted loan, RHS shall receive priority
for shared equity repayment. Income
taxes are complex issues; RHS employ-
ees and Lenders are not expected to be
able to identify all issues impacting
the borrower’s taxes. Lenders should
encourage borrowers to consult with a
tax advisor.

(1) When the Lender is participating
in an MCC program the amount of the
tax credit is considered as an addi-
tional resource available for repay-
ment of the loan when the credit is
taken on a monthly basis from with-
holding.

(2) The Lender will submit a copy of
the MCC and a copy of the applicant’s
Form IRS W-4, “Employee’s With-
holding Allowance Certificate,”” along
with the other materials for the loan
guarantee request. The amount of tax
credit is limited to the applicant’s
maximum tax liability.

(i) The MCC must show the rate of
credit allowed.

(ii) The Form IRS W-4 must reflect
that the borrower is taking the tax
credit on a monthly basis.

(iii) The Lender will certify that the
borrower has completed and processed
all of the necessary documents to ob-
tain the tax credit in accordance with
this section.

(b) Funded buydown accounts. A fund-
ed buydown account is a prepaid ar-
rangement between a builder or a seller
and a Lender that is designed to im-
prove applicant’s repayment ability.
Funded buydown accounts are per-
mitted when the Lender obtains prior
RHS concurrence. RHS will consider
buydown accounts when there are com-
pensating factors which indicate the
borrower’s ability to meet the expected
increases in loan payment. The seller,
Lender or other third party must place
funds in an escrow account with
monthly releases scheduled directly to
the Lender to reduce the borrower’s
monthly payment during the early
years of the loan. The maximum reduc-
tion which may be considered is 2 per-
cent below the note rate, even though
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the actual buydown may be for more.
Reductions in buydown assistance may
not result in an increase in the interest
rate paid by the borrower of more than
1 percent per year. The borrower shall
not be required to repay escrowed
buydown funds. Funds must be
escrowed with a state or federally su-
pervised Lender. Funded buydown ac-
counts must be fully funded for the
buydown period. Buydown periods must
be at least 12 months for each 1 percent
of the buydown.
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§1980.397

The Administrator may, in indi-
vidual cases, make an exception to any
requirement or provision of this sub-
part or address any omission of this
subpart which is not inconsistent with
the authorizing statute or other appli-
cable law if the Administrator deter-
mines that application of the require-
ment, or provision, or failure to take
action in the case of an omission would
adversely affect the Government’s fi-
nancial interest. The Administrator
will exercise this authority upon re-
quest of the State Director with the
recommendation of the Assistant Ad-
ministrator for Housing. Requests for
exception must be made in writing ac-
companied by the borrower’s casefile in
cases involving specific borrowers and
supported with documentation to ex-
plain the adverse effect, propose alter-
native courses of action, and to show
how the adverse effect will be elimi-
nated or minimized if the exception is
granted.

Exception authority.

§1980.398 Unauthorized
and other deficiencies.

assistance

(a) Unauthorized assistance. Unauthor-
ized assistance includes, but is not lim-
ited to, issuance of a loan note guar-
antee when the borrower was not eligi-
ble for the loan or the borrower was el-
igible but the loan was not made for
authorized purposes. Unauthorized as-
sistance in the form of interest assist-
ance is discussed in §1980.390.

(b) Initial determination of unauthor-
iced assistance. The reasons for unau-
thorized assistance being received by
the Lender may include:
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