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business operations unless there is rea-
son to believe that such explanation is
being established with the intention of
closing down the operations of the ex-
isting business entity in the area of its
original location or in any other area
where it conducts such operations.

(d) For projects in which such assist-
ance exceeds $1 million and when di-
rect employment increased more than
50 employees which is calculated to or
likely to result in an increase in the
production of goods, materials or com-
modities, or the availability of services
or facilities in the area when there is
not sufficient demand for such goods,
materials, commodities, services or fa-
cilities to employ the efficient capac-
ity of existing competitive commercial
or industrial enterprises, unless such
financial or other assistance will not
have an adverse effect upon existing
competitive enterprises in the area.

(e) For agricultural production which
means the cultivation, production
(growing), and harvesting, either di-
rectly or through integrated oper-
ations, of agricultural products (crops,
animals, birds, and marine life, either
for fiber or food for human consump-
tion), and disposal or marketing there-
of, the raising, housing, feeding (in-
cluding commercial custom feedlots),
breeding, hatching, control, and/or
management of farm and domestic ani-
mals. Exceptions to this definition are:

(1) Aquaculture as identified under
eligible purposes.

(2) Commercial nurseries primarily
engaged in the production of orna-
mental plants and trees and other
nursery products such as bulbs, flo-
rists’ greens, flowers, shrubbery, flower
and vegetable seeds, sod, and the grow-
ing of vegetables from seed to the
transplant stage.

(3) Forestry which includes establish-
ments primarily engaged in the oper-
ation of timber tracts, tree farms, for-
est nurseries, and related activities
such as reforestation.

(4) Loans for livestock and poultry
processing as identified under eligible
purposes.

(5) The growing of mushrooms or hy-
droponics.

(f) For the transfer of ownership of a
business unless the loan will keep the
business from closing, or prevent the

loss of employment opportunities in
the area, or provide expanded job op-
portunities.

(g) For financing community antenna
television services or facilities.

(h) Charitable and educational insti-
tutions, churches, organizations affili-
ated with or sponsored by churches,
and fraternal organizations.

(i) For lending and investment insti-
tutions and insurance companies.

(j) For assistance to government em-
ployees and military personnel who are
directors, officers or have a major own-
ership of 20 percent or more in the
business.

(k) For any legitimate business ac-
tivity when more than 10 percent of the
annual gross revenue is derived from
legalized gambling activity.

(l) For any illegal business activity.
(m) For hotels, motels, tourist

homes, or convention centers.
(n) For any tourist, recreation or

amusement facility.
(o) For any line of credit.

Administrative

Par (c) and (d). The FmHA or its successor
agency under Public Law 103–354 State Direc-
tor will review the criteria in § 1980.412(c) and
(d) and make a written determination with
supporting data and reasons as to the deter-
minations. Such review must be independent
of the Department of Labor certification.
The State Director will make sure the loan
file contains these determinations as part of
the loan analysis prior to the issuance of the
Conditional Commitment for Guarantee.

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR
45258, Nov. 9, 1988]

§ 1980.413 Transactions which will not
be guaranteed.

(a) The following transactions will
not be guaranteed by FmHA or its suc-
cessor agency under Public Law 103–
354:

(1) The guarantee of lease payments.
(2) The guarantee of loans made by

other Federal agencies. This does not
preclude the guaranteeing of loans
made by the Bank for Cooperatives,
Federal Land Bank, or Production
Credit Association.

(3) The guarantee or making of any
B&I loans(s), to any one borrower,
when the total amount of the B&I
loans(s) requested plus the outstanding
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balance of any existing B&I loan(s) is
in excess of $10 million.

(b) Guaranteeing of loans involved in
tax-exempt obligations under § 1980.23
of Subpart A of this Part.

Administrative

The State Director will consider the over-
all State allocations of funding authority in
recommending loans for processing. Loan re-
quests which fall within Small Business Ad-
ministration (SBA) authority should con-
tinue to be referred to SBA. If the State Di-
rector decides to process SBA size loans, the
loan file must be fully documented as to the
reasons for such actions.

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR
40401, Oct. 17, 1988]

§ 1980.414 Fees and charges by lender
and others.

[See Subpart A, § 1980.22]
(a) All fees and charges must be spe-

cifically documented and justified on
the Form FmHA or its successor agen-
cy under Public Law 103–354 449–1 or on
an addendum to the application at the
time the loan request is submitted to
FmHA or its successor agency under
Public Law 103–354 for processing. Al-
lowable fees will be those reasonably
and customarily charged borrowers in
similar circumstances in the ordinary
course of business and are subject to
FmHA or its successor agency under
Public Law 103–354 review and ap-
proval.

(b) Packaging fees include services
rendered by the lender or others in con-
nection with preparation of the appli-
cation and seeing the project through
to final decision. These services may or
may not be performed by an invest-
ment banker. If an investment banker
provides needed assistance in addition
to the packaging of the loan, addi-
tional charges may be added to the
packaging fee. The maximum allowable
packaging fees are 2 percent of the
total principal amount of the loan up
to $1 million and on all amounts over
$1 million, an additional one-fourth
percent up to total maximum fee of
$50,000. Packaging fees, investment
banker fees and and other fees and
charges not specifically provided for in
this section are permitted subject to
FmHA or its successor agency under
Public Law 103–354 review and ap-
proval. Loan proceeds may be used to

pay fees as specifically authorized
under §§ 1980.411(a)(12) and (13). Pack-
aging fees, investment banker fees, and
any other fees or charges shall not be
paid from loan proceeds.

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR
45258, Nov. 9, 1988]

§§ 1980.415–1980.418 [Reserved]

§ 1980.419 Eligible lenders.
[See Subpart A, § 1980.13.]

Administrative

A. Par (a) of Subpart A, § 1980.13 requires
National Office approval for any variations.

B. Par (b)(4) of Subpart A, § 1980.13, State
Director submits information to National Of-
fice with recommendations.

C. With prior written approval of the
FmHA or its successor agency under Public
Law 103–354 National Office, a new eligible
lender may be substituted for the original
lender provided the new lender agrees to as-
sume all original loan requirements includ-
ing liabilities, servicing responsibilities and
acquiring legal title to the unguaranteed
portion of the loan. Such approval will be
granted by the National Office only when a
lender discontinues lending operations or
other extreme situations require a substi-
tution of lender. If approved by the National
Office, the State Director will submit to the
Finance Office Form FmHA or its successor
agency under Public Law 103–354 1980–42.
‘‘Notice of Substitution of Lender.’’

§ 1980.420 Loan guarantee limits.
The percentage of guarantee, up to

the maximum allowed by this section,
is a matter of negotiation between the
lender and FmHA or its successor agen-
cy under Public Law 103–354.

(a) For loans of $2 million or less, the
maximum percentage of guarantee is 90
percent.

(b) For loans over $2 million but not
over $5 million, the maximum percent-
age of guarantee is 80 percent.

(c) For loans in excess of $5 million,
the maximum percentage of guarantee
is 70 percent.

(d) Lenders and borrowers will pro-
pose the percentage of guarantee.
FmHA or its successor agency under
Public Law 103–354 informs lenders and
borrowers in writing on Form FmHA or
its successor agency under Public Law
103–354 449–14 of any percentage of
guarantee less than proposed by the
lender and borrower, and the reasons

VerDate 11<MAY>2000 12:43 Feb 28, 2001 Jkt 194023 PO 00000 Frm 00500 Fmt 8010 Sfmt 8010 Y:\SGML\194023T.XXX pfrm12 PsN: 194023T


