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serve as final audits providing such au-
dits meet the needs of requesting agen-
cies. If the grant is closed out without
an audit, FNS reserves the right to dis-
allow and recover an appropriate
amount after fully considering any rec-
ommended disallowances resulting
from an audit which may be conducted
later.

§248.16 Administrative appeal of State
agency decisions.

(a) Requirements. The State agency
shall provide a hearing procedure
whereby recipients, local agencies and
farmers/farmers’ markets adversely af-
fected by certain actions of the State
agency may appeal those actions. A re-
cipient may appeal disqualification/
suspension of FMNP benefits. A local
agency may appeal an action of the
State agency disqualifying it from par-
ticipating in the FMNP. A farmer/
farmers’ market may appeal an action
of the State agency denying its appli-
cation to participate, imposing a sanc-
tion, or disqualifying it from partici-
pating in the FMNP. Expiration of a
contract or agreement shall not be sub-
ject to appeal.

(b) Postponement pending decision. An
adverse action may, at the State agen-
cy’s option, be postponed until a deci-
sion in the appeal is rendered.

(1) In a case where an adverse action
affects a local agency or farmer/farm-
ers’ market, a postponement is appro-
priate where the State agency finds
that recipients would be unduly incon-
venienced by the adverse action. In ad-
dition, the State agency may deter-
mine other relevant criteria to be con-
sidered in deciding whether or not to
postpone an adverse action.

(2) In a case where a recipient appeals
the termination of benefits, that re-
cipient shall continue to receive FMNP
benefits until the hearing official
reaches a decision or the expiration of
the current FMNP season, whichever
occurs first. Applicants who are denied
benefits may appeal the denial, but
shall not receive benefits while await-
ing the decision.

(c) Procedure. The State agency hear-
ing procedure shall at a minimum pro-
vide the recipient, local agency or
farmer/farmers’ market with the fol-
lowing:
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(1) Written notification of the ad-
verse action, the cause(s) for the ac-
tion, and the effective date of the ac-
tion, including the State agency’s de-
termination of whether the action
shall be postponed under paragraph (b)
of this section if it is appealed, and the
opportunity for a hearing. Such notifi-
cation shall be provided within a rea-
sonable timeframe established by the
State agency and in advance of the ef-
fective date of the action.

(2) The opportunity to appeal the ac-
tion within the time specified by the
State agency in its notification of ad-
verse action.

(3) Adequate advance notice of the
time and place of the hearing to pro-
vide all parties involved sufficient time
to prepare for the hearing.

(4) The opportunity to present its
case and at least one opportunity to re-
schedule the hearing date upon specific
request. The State agency may set
standards on how many hearing dates
can be scheduled, provided that a min-
imum of two hearing dates is allowed.

(5) The opportunity to confront and
cross-examine adverse witnesses.

(6) The opportunity to be represented
by counsel, or in the case of a recipient
appeal, by a representative designated
by the recipient, if desired.

(7) The opportunity to review the
case record prior to the hearing.

(8) An impartial decision maker,
whose decision as to the validity of the
State agency’s action shall rest solely
on the evidence presented at the hear-
ing and the statutory and regulatory
provisions governing the FMNP. The
basis for the decision shall be stated in
writing, although it need not amount
to a full opinion or contain formal find-
ings of fact and conclusions of law.

(9) Written notification of the deci-
sion in the appeal, within 60 days from
the date of receipt of the request for a
hearing by the State agency.

(d) Continuing responsibilities. Appeal-
ing an adverse action does not relieve a
farmer/farmers’ market or local agency
permitted to continue in the FMNP
while its appeal is pending, from re-
sponsibility for continued compliance
with the terms of the written agree-
ment or contract with the State agen-
cy.
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(e) Judicial review. If a State level de-
cision is rendered against the recipient,
local agency or farmer/farmers’ market
and the appellant expresses an interest
in pursuing a further review of the de-
cision, the State agency shall explain
any further State level review of the
decision and any available State level
rehearing process. If neither is avail-
able or both have been exhausted, the
State agency shall explain the right to
pursue judicial review of the decision.

(f) Additional appeals procedures for
State agencies which authorice farmers’
markets and not individual farmers. A
State agency which authorizes farmers’
markets and not individual farmers
shall ensure that procedures are in
place to be used when a farmer seeks to
appeal an action of a farmers’ market
or association denying the farmer’s ap-
plication to participate, or sanctioning
or disqualifying the farmer. The proce-
dures shall be set forth in the State
Plan and in the agreements entered by
the State agency and the farmers’ mar-
ket and the farmers’ market and the
farmer.

[569 FR 11517, Mar. 11, 1994, as amended at 60
FR 49748, Sept. 27, 1995; 60 FR 57148, Nov. 14,
1995]

Subpart F—Monitoring and Review
of State Agencies

§248.17 Management evaluations and
reviews.

(a) General. FNS and each State agen-
cy shall establish a management eval-
uation system in order to assess the ac-
complishment of FMNP objectives as
provided under these regulations, the
State Plan, and the written agreement
with the Department. FNS will provide
assistance to State agencies in dis-
charging this responsibility, and will
establish standards and procedures to
determine how well the objectives of
this part are being accomplished, and
implement sanction procedures as war-
ranted by State FMNP performance.

(b) Responsibilities of FNS. FNS shall
establish evaluation procedures to de-
termine whether State agencies carry
out the purposes and provisions of this
part, the State Plan, and the written
agreement with the Department. As a
part of the evaluation procedure, FNS
shall review audits to ensure that the
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FMNP has been included in audit ex-
aminations at a reasonable frequency.
These evaluations shall also include re-
views of selected local agencies, and
on-site reviews of selected farmers/
farmers’ markets. These evaluations
will measure the State agency’s
progress toward meeting the objectives
outlined in its State Plan and the
State agency’s compliance with these
regulations.

(1) If FNS determines that the State
agency has failed, without good cause,
to demonstrate efficient and effective
administration of its FMNP or has
failed to comply with the requirements
contained in this section or the State
Plan, FNS may withhold an amount up
to 100 percent of the State agency’s ad-
ministrative grant.

(2) Sanctions imposed upon a State
agency by FNS in accordance with this
section (but not claims for repayment
assessed against a State agency) may
be appealed in accordance with the pro-
cedures established in §248.20. Before
carrying out any sanction against a
State agency, the following procedures
will be followed:

(i) FNS will notify the chief depart-
mental officer of the administering
agency in writing of the deficiencies
found and of FNS’ intention to with-
hold administrative funds unless an ac-
ceptable corrective action plan is sub-
mitted by the State agency to FNS
within 45 days after mailing of notifi-
cation.

(ii) The State agency shall develop a
corrective action plan, including time-
frames for implementation to address
the deficiencies and prevent their fu-
ture recurrence.

(iii) If the corrective action plan is
acceptable, FNS will notify the chief
departmental officer of the admin-
istering agency in writing within 30
days of receipt of the plan. The letter
will advise the State agency of the
sanctions to be imposed if the correc-
tive action plan is not implemented ac-
cording to the schedule set forth in the
approved plan.

(iv) Upon notification from the State
agency that corrective action has been
taken, FNS will assess such action,
and, if necessary, perform a follow-up
review to determine if the noted defi-
ciencies have been corrected. FNS will

401



