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filed within the timeframe in para-
graph (d)(2) of this section. FNS re-
serves the right to bill State agencies
for amounts due FNS resulting from an
overclaim, even if no reporting form
has been submitted.

(2) Subject to the availability of
funds from the appropriation for the
year in which the expenditure was in-
curred, FNS may reimburse State
agencies for an allowable expenditure
only if the State agency files a claim
with FNS for that expenditure within
two years after the calendar quarter in
which the State agency (or local agen-
cy) incurred the cost. FNS will con-
sider non-cash expenditures such as de-
preciation to have been made in the
quarter the expenditure was recorded
in the accounting records of the State
agency in accordance with generally
accepted accounting principles.

(3) For Automated Data Processing
(ADP) expenditures approved under
§277.18(c), subject to the availability of
funds and required FNS approval re-
lated to the Advance Planning Docu-
ment, FNS may reimburse State agen-
cies for allowable expenditures at the
appropriate rate in effect at the time
the equipment or service was received
only if the State agency files for a
claim with FNS within two years after
the calendar quarter in which the cost
was incurred. FNS will consider non-
cash expenditures such as depreciation
to have been made in the quarter the
expenditure was recorded in the ac-
counting records of the State agency in
accordance with generally accepted ac-
counting principles.

(4) States wishing to request an ex-
tension of the deadline in paragraphs
(@)(2) and (d)(3) of this section must
submit the request in writing to FNS
prior to the applicable deadline. The
State agency’s request for an extension
must include a specific explanation,
justification, and documentation of
why the claim will be late and when
the claim will be filed.

(5) The time limits in paragraphs
(d)(2) and (d)(3) of this section will not
apply to any of the following:

(i) Any claim for an adjustment to
prior year costs previously claimed
under an interim rate concept;

(ii) Any claim arising from an audit
exception as defined in this section. An

§277.12

audit exception means a proposed ad-
justment by the Department to any ex-
penditure claimed by a State agency by
virtue of a Federal-or State-initiated
audit. The audit must comply with the
requirements of §277.17 and 7 CFR part
3015, and must have been started within
3 years of the date of submission of the
final SF-269 of the relevant Federal fis-
cal year to which it applies.

(iii) Any claim resulting from a
court-ordered retroactive payment.
However, this provision does not bind
FNS to a State or Federal court deci-
sion when FNS was not a party to the
action;

(iv) Any claim for which FNS deter-
mines there was good cause for the
State agency’s not filing it within the
time limit. Good cause is lateness due
to circumstances beyond the State
agency’s control such as Acts of God or
documented action or inaction of the
Federal Government. It does not in-
clude neglect or administrative inad-
equacy on the part of the State, State
agency, legislature, or any of their of-
fices or employees.

[Amdt. 188, 45 FR 85702, Dec. 30, 1980, as
amended by Amdt. 385, 66 FR 33440, May 24,
2000]

§277.12 Retention
records.

(a) Retention period. All financial
records, supporting documents, statis-
tical records, negotiated contracts, and
all other records pertinent to program
funds shall be maintained for three
years from the date of submission of
the annual financial status report of
the relevant fiscal year to which they
apply except that:

(1) If any litigation, claim, or audit is
started before the expiration of the
three-year period, the applicable
records shall be retained until these
have been resolved.

(2) In the case of a payment by a
State agency to a subagency or con-
tractor using program funds, the State
agency, USDA, the Comptroller Gen-
eral of the United States, or any of
their duly authorized representatives,
shall have access to any book, docu-
ments, papers and records of the sub-
agency or contractor which the State
agency, USDA, or the Comptroller Gen-
eral of the United States or any of
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their duly authorized representatives,
determine are pertinent to administra-
tion of the specific FNS program funds,
for the purpose of making audit, exam-
ination, excerpts, and transcripts.

(b) Restrictions on public access. Unless
required by laws, FNS will not place
restrictions on State agencies which
limit public access to their records or
the records of their subagencies or con-
tractors that are pertinent to the ad-
ministrative funding provided by FNS
except when the State agency can dem-
onstrate that such records must be
kept confidential and would have been
excepted from disclosure pursuant to
the Freedom of Information Act (b
U.S.C. 552) if the records had belonged
to FNS.

§277.13 Property.

(a) General. This section prescribes
policies and procedures governing title,
use, disposition of real and personal
property for which acquisition costs
were borne, in whole or in part, as a di-
rect charge to FNS funds, and owner-
ship rights or intangible personal prop-
erty developed, in whole or in part,
with FNS funds. State agencies may
follow their own property management
policies and procedures provided they
observe the requirements of this sec-
tion. With respect to property covered
by this section, FNS may not impose
on State agencies any requirement (in-
cluding property reporting require-
ments) not authorized by this section
unless specifically required by Federal
laws.

(b) Nonexpendable personal property—
(1) Title. Title to nonexpendable per-
sonal property whose acquisition cost
is borne, in whole or in part, by FNS
shall vest in the State agency upon ac-
quisition, and shall be subject to the
restrictions on use and dispositions set
forth in this section.

(2) Use. (i) The State agency shall use
the property in the program as long as
there is a need for such property to ac-
complish the purpose of the program.

(ii) When there is no longer a need for
the property to accomplish the purpose
of the program, the State agency shall
use the property where needed in ad-
ministration of other programs in the
following order of priority:
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(A) Other federally-funded programs
of FNS.

(B) Other federally-funded programs
of USDA.

(C) Other federally-funded programs.

(iii) When the State agency no longer
has need for such property in any of its
federally financed activities, the prop-
erty may be used for the State agen-
cy’s own official activities in accord-
ance with the following standards:

(A) If the property had a total acqui-
sition cost of less than $1,000, the State
agency may use the property without
reimbursement to FNS.

(B) For all such property not covered
under paragraph (b)(2)(iii)(A) of this
section, the State agency may retain
the property for its own use, provided a
fair compensation is made to FNS for
the FNS share of the property. The
amount of compensation shall be com-
puted by applying the percentage of
FNS participation in the cost of the
property to the current fair market
value of the property.

(3) Disposition. If the State agency
has no need for the property, disposi-
tion of the property shall be made as
follows:

(i) If the property had a total acquisi-
tion cost of less than $1,000 per unit,
the State agency may sell the property
and retain the proceeds.

(ii) If the property had an acquisition
cost of $1,000 or more per unit, the
State agency shall:

(A) If instructed to ship the property
elsewhere, the State agency shall be re-
imbursed with an amount which is
computed by applying the percentage
of the State agency’s participation in
the cost of the property to the current
fair market value of the property, plus
any shipping or interim storage costs
incurred.

(B) If instructed to otherwise dispose
of the property, the State agency shall
be reimbursed by FNS for the cost in-
curred in such disposition.

(C) If disposition or other instruc-
tions are not issued by FNS within 120
days of a request from the State agen-
cy, the State agency shall sell the
property and reimburse FNS an
amount which is computed by applying
the percentage of FNS participation in
the cost of the property to the sales
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