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§ 3565.402 Servicing responsibilities.
The lender must service the loan in

accordance with this subpart and per-
form the services contained in this sec-
tion in a reasonable and prudent man-
ner. The lender is responsible for the
actions of its agents and representa-
tives.

(a) Funds management. The lender
must have a funds management system
to receive and process borrower pay-
ments, including the following.

(1) All principal and interest (P&I)
funds and guarantee fees collected and
deposited into the appropriate custo-
dial accounts.

(2) Payments to custodial escrow ac-
counts for taxes and insurance pre-
miums, assessments that might impair
the security (such as ground rent), and
reserve accounts for repair and capital
improvement of the property.

(b) Asset management. The lender
must ensure that the property securing
the guaranteed loan remains in good
physical and financial condition, in ac-
cordance with project management re-
quirements contained in subpart H of
this part.

(c) Management of delinquencies and
defaults. Each month the lender must
report to the Agency any delinquencies
and defaults in accordance with sub-
part H of this part.

§ 3565.403 Special servicing.
Special servicing must be initiated

when regular servicing actions are in-
sufficient to resolve borrower default
or property deficiencies.

(a) Responsibility of lender. It is the
lender’s responsibility during special
servicing to make a special effort to
ensure that maintenance of the prop-
erty meets Agency requirements and
the tenants’ rights are protected, until
such time that the property is liq-
uidated by the lender, the loan is paid
in full, or the loan is assigned to the
Agency. The lender must update the
Agency monthly until the default is
cured or a claim is filed. The lender
must maintain adequate records of any
and all efforts to cure the default or to
foreclose.

(b) Initiating special servicing. When
special servicing is initiated, the lend-
er must submit for Agency review a
special servicing plan that includes

proposed actions to cure the defi-
ciencies and a timeframe for comple-
tion. The special servicing plan will
specify the proposed terms of any
workout agreement recommended by
the lender. The lender must obtain
Agency approval of the terms of any
workout agreement with the borrower.
The workout agreement may include a
loan modification, transfer of physical
assets, or partial payment of claim and
reamortization of the loan. Failure to
comply with terms contained in the ex-
ecuted workout agreement will be con-
sidered a default of the guaranteed
loan.

(1) Loan modification. The borrower
and lender may agree to a loan modi-
fication when such action will improve
the financial viability of the project
and its operations, and when a cir-
cumstance exists that is beyond the
borrower’s control. The Agency must
approve in advance any loan modifica-
tion that extends the life of the loan or
requires an increase in the amount of
the guarantee. All changes must be
within the requirements of section 538
of the Housing Act of 1949.

(2) Change in ownership and transfer of
physical assets. A default or delin-
quency may be resolved by a change of
the ownership entity in whole or in
part. The Agency must approve all
changes in ownership prior to the effec-
tive date of the transfer, and may re-
quire additional resources from the
lender or borrower to resolve project
deficiencies. A change in the ownership
entity, including a transfer of physical
assets, will not relieve the original bor-
rower of liability for the loan, pursuant
to the provisions regarding release of
liability contained in subpart E of this
part.

(3) Partial payment of claims. The lend-
er may request a partial payment of
claim as a result of a loss experienced
by the lender as a means to work out a
troubled loan. The Agency will accept
such claim if it determines that it is in
the best interest of the government. In
applying the partial payment, the lend-
er must assign the obligation covered
by the partial payment to the Agency,
and, if required by the Agency, reamor-
tize the obligation using the amount of
the remaining obligation over an
agreed-upon term.
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