§762.103

(including debt service) to be incurred
by the borrower during such period.

Unaccounted for security. Items, as in-
dicated on the lender’s loan applica-
tion, request for guarantee, or any in-
terim agreements provided to the
Agency, that are security for the guar-
anteed loan that were misplaced, sto-
len, sold, or otherwise missing, where
replacement security was not obtained
or the proceeds from their sale have
not been applied to the loan.

United States. The TUnited States
itself, each of the several States, the
Commonwealth of Puerto Rico, the
Virgin Islands of the United States,
Guam, American Samoa, and the Com-
monwealth of the Northern Mariana Is-
lands.

Veteran. Any person who served in
the military, naval, or air service dur-
ing any war as defined in section 101(12)
of title 38, United States Code.

§762.103 Full faith and credit.

(a) Fraud and misrepresentation. The
loan guarantee constitutes an obliga-
tion supported by the full faith and
credit of the United States. The Agen-
cy may contest the guarantee only in
cases of fraud or misrepresentation by
a lender or holder, in which:

(1) The lender or holder had actual
knowledge of the fraud or misrepresen-
tation at the time it became the lender
or holder, or

(2) The lender or holder participated
in or condoned the fraud or misrepre-
sentation.

(b) Lender violations. The loan guar-
antee cannot be enforced by the lender,
regardless of when the Agency dis-
covers the violation, to the extent that
the loss is a result of:

(1) Violation of usury laws;

(2) Negligent servicing;

(3) Failure to obtain the required se-
curity; or,

(4) Failure to use loan funds for pur-
poses specifically approved by the
Agency.

(c) Enforcement by holder. The guar-
antee and right to require purchase
will be directly enforceable by the
holder even if:

(1) The loan guarantee is contestable
based on the lender’s fraud or misrepre-
sentation; or
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(2) The loan note guarantee is unen-
forceable by the lender based on a lend-
er violation.

§762.104 Appeals.

(a) The loan applicant or borrower
and lender must jointly execute the
written request for review of an alleged
adverse decision made by the Agency.
However, in cases where the Agency
has denied or reduced the amount of
the final loss payment, the decision
may be appealed by the lender only.

(b) A decision made by the lender ad-
verse to the borrower is not a decision
by the Agency, whether or not con-
curred in by the Agency, and may not
be appealed.

(c) The lender or Agency may request
updated information from the borrower
to implement an appeal decision.

(d) Appeals will be handled in accord-
ance with parts 11 and 780 of this title.

§762.105 Eligibility and substitution of
lenders.

(a) General. To participate in FSA
guaranteed farm loan programs, a lend-
er must meet the eligibility criteria in
this part. The standard eligible lender
must demonstrate eligibility and pro-
vide such evidence as the Agency may
request.

(b) Standard eligible lender eligibility
criteria. (1) A lender must have experi-
ence in making and servicing agricul-
tural loans and have the capability to
make and service the loan for which a
guarantee is requested;

(2) The lenders must not have losses
or deficiencies in processing and serv-
icing guaranteed loans above a level
which would indicate an inability to
properly process and service a guaran-
teed agricultural loan.

(3) A lender must be subject to credit
examination and supervision by an ac-
ceptable State or Federal regulatory
agency;

(4) The lender must maintain an of-
fice near enough to the collateral’s lo-
cation so it can properly and effi-
ciently discharge its loan making and
loan servicing responsibilities or use
Agency approved agents, correspond-
ents, branches, or other institutions or
persons to provide expertise to assist in
carrying out its responsibilities. The
lender must be a local lender unless it:
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(i) normally makes loans in the re-
gion or geographic location in which
the loan applicant’s operation being fi-
nanced is located, or

(ii) demonstrates specific expertise in
making and servicing loans for the pro-
posed operation.

(5) The lender, its officers, or agents
must not be debarred or suspended
from participation in Government con-
tracts or programs or be delinquent on
a Government debt.

(c) Substitution of lenders. A new eligi-
ble lender may be substituted for the
original lender, upon the original lend-
er’s concurrence, under the following
conditions:

(1) The Agency approves of the sub-
stitution in writing;

(2) The new lender agrees in writing
to:

(i) Assume all servicing and other re-
sponsibilities of the original lender and
to acquire the unguaranteed portion of
the loan;

(ii) Execute a lender’s agreement if
one is not in effect;

(iii) Execute a modification of the
guarantee provided by the Agency to
identify the new lender, and contain
the amount of debt at the time of the
substitution and the new loan terms if
applicable; and,

(iv) Give any holder written notice of
the substitution. If the rate and terms
are changed, written concurrence from
the holder is required.

(3) The original lender will:

(i) Assign their promissory note, lien
instruments, loan agreements, and
other documents to the new lender.

(ii) If the loan is subject to an exist-
ing interest assistance agreement, sub-
mit a request for subsidy for the par-
tial year that it has owned the loan.

(d) Lender name or ownership changes.

(1) When a lender begins doing busi-
ness under a new name or undergoes an
ownership change the lender will notify
the Agency.

(2) The lender’s CLP or PLP status is
subject to reconsideration when owner-
ship changes.

(3) The lender will execute a new
lender’s agreement when ownership
changes.

§762.106

§762.106 Preferred and certified lend-
er programs.

(a) General. (1) Lenders who desire
PLP or CLP status must prepare a
written request addressing:

(i) The States in which they desire to
receive PLP or CLP status and their
branch offices which they desire to be
considered by the Agency for approval;
and

(ii) BEach item of the eligibility cri-
teria for PLP or CLP approval in this
section, as appropriate.

(2) The lender may include any addi-
tional supporting evidence or other in-
formation the lender believes would be
helpful to the Agency in making its de-
termination.

(3) The lender must send its request
to the Agency State office for the
State in which the lender’s head-
quarters is located.

(4) The lender must provide any addi-
tional information requested by the
Agency to process a PLP or CLP re-
quest if the lender continues with the
approval process.

(b) CLP criteria. The lender must
meet the following requirements to ob-
tain CLP status:

(1) Qualify as a standard eligible
lender under §762.105;

(2) Have a lender loss rate not in ex-
cess of the maximum CLP loss rate es-
tablished by the Agency and published
periodically in a FEDERAL REGISTER
Notice. The Agency may waive the loss
rate criteria for those lenders whose
loss rate was substantially affected by
a disaster as defined in part 1945, sub-
part A, of this title.

(3) Have proven an ability to process
and service Agency guaranteed loans
by showing that the lender:

(1) Submitted substantially complete
and correct guaranteed loan applica-
tions; and

(ii) Serviced all guaranteed loans ac-
cording to Agency regulations;

(4) Have made the minimum number
of guaranteed OL, FO, or Soil and
Water (SW) loans established by the
Agency and published periodically in a
FEDERAL REGISTER Notice.

(5) Not be under any regulatory en-
forcement action such as a cease and
desist order, written agreement, or an
appointment of conservator or re-
ceiver, based upon financial condition;
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