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account the probable depreciation of
the security.

(d) Balloon installments wunder loan
note guarantee. Balloon payment terms
are permitted on FO or OL subject to
the following:

(1) Extended repayment schedules
may include equal, unequal, or balloon
installments if needed on any guaran-
teed loan to establish a new enterprise,
develop a farm, or recover from a dis-
aster or an economical reversal.

(2) Loans with balloon installments
must have adequate collateral at the
time the balloon installment comes
due. Crops, livestock other than breed-
ing livestock, or livestock products
produced are not sufficient collateral
for securing such a loan.

(3) The borrower must be projected to
be able to refinance the remaining debt
at the time the balloon payment comes
due based on the expected financial
condition of the operation, the depre-
ciated value of the collateral, and the
principal balance on the loan.

(e) Charges and Fees. (1) The lender
may charge the loan applicant and bor-
rower fees for the loan provided they
are no greater than those charged to
unguaranteed customers for similar
transactions. Similar transactions are
those involving the same type of loan
requested (for example, operating loans
or farm real estate loans).

(2) Late payment charges (including
default interest charges) are not cov-
ered by the guarantee. These charges
may not be added to the principal and
interest due under any guaranteed note
or line of credit. However, late pay-
ment charges may be made outside of
the guarantee if they are routinely
made by the lender in similar types of
loan transactions.

(3) Lenders may not charge a loan
origination and servicing fee greater
than 1 percent of the loan amount for
the life of the loan when a guaranteed
loan is made in conjunction with a
down payment FO for beginning farm-
ers under part 1943, subpart A, of this
title.

§762.125 Financial feasibility.

(a) General. (1) Notwithstanding any
other provision of this section, PLP
lenders will follow their internal proce-
dures on financial feasibility as agreed
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to by the Agency during PLP certifi-
cation.

(2) The loan applicant’s proposed op-
eration must project a positive cash
flow.

(3) For standard eligible lenders, the
projected income and expenses of the
borrower and operation used to deter-
mine positive cash flow must be based
on the loan applicant’s proven record
of production and financial manage-
ment.

(4) For CLP lenders, the projected in-
come and expenses of the borrower and
the operation must be based on the
loan applicant’s financial history and
proven record of financial manage-
ment.

(5) For those farmers without a prov-
en history, a combination of any actual
history and any other reliable source of
information that are agreeable with
the lender, the loan applicant, and the
Agency will be used.

(6) The cash flow budget analyzed to
determine positive cash flow must rep-
resent the predicted cash flow of the
operating cycle.

(7) Lenders must use price forecasts
that are reasonable and defensible.
Sources must be documented by the
lender and acceptable to the Agency.

(8) When positive cash flow depends
on income from other sources in addi-
tion to income from owned land, the
income must be dependable and likely
to continue.

(9) The lender will analyze business
ventures other than the farm operation
to determine their soundness and con-
tribution to the operation. Guaranteed
loan funds will not be used to finance a
nonfarm enterprise. Nonfarm enter-
prises include, but are not limited to:
raising earthworms, exotic birds, trop-
ical fish, dogs, or horses for nonfarm
purposes; welding shops; boarding
horses; and riding stables.

(10) When the loan applicant has or
will have a cash flow budget developed
in conjunction with a proposed or ex-
isting Agency direct loan, the two cash
flow budgets must be consistent.

(b) Estimating production. (1) Standard
eligible lenders must use the best
sources of information available for es-
timating production in accordance
with this subsection when developing
cash flow budgets.
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(2) Deviations from historical per-
formance may be acceptable, if specific
to changes in operation and adequately
justified and acceptable to the Agency.

(3) For existing farmers, actual pro-
duction for the past 3 years will be uti-
lized.

(4) For those farmers without a prov-
en history, a combination of any actual
history and any other reliable source of
information that are agreeable with
the lender, the loan applicant, and the
Agency will be used.

(5) When the production of a growing
commodity can be estimated, it must
be considered when projecting yields.

(6) When the loan applicant’s produc-
tion history has been so severely af-
fected by a declared disaster that an
accurate projection cannot be made,
the following applies:

(i) County average yields are used for
the disaster year if the loan applicant’s
disaster year yields are less than the
county average yields. If county aver-
age yields are not available, State av-
erage yields are used. Adjustments can
be made, provided there is factual evi-
dence to demonstrate that the yield
used in the farm plan is the most prob-
able to be realized.

(ii) To calculate a historical yield,
the crop year with the lowest actual or
county average yield may be excluded,
provided the loan applicant’s yields
were affected by disasters at least 2 of
the previous 5 consecutive years.

(c) Refinancing. Loan guarantee re-
quests for refinancing must ensure that
a reasonable chance for success still
exists. The lender must demonstrate
that problems with the loan applicant’s
operation that have been identified,
can be corrected, and the operation re-
turned to a sound financial basis.

§762.126 Security requirements.

(a) General. (1) The lender is respon-
sible for ensuring that proper and ade-
quate security is obtained and main-
tained to fully secure the loan, protect
the interest of the lender and the Agen-
cy, and assure repayment of the loan or
line of credit.

(2) The lender will obtain a lien on
additional security when necessary to
protect the Agency’s interest.

(b) Guaranteed and unguaranteed por-
tions. (1) All security must secure the
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entire loan or line of credit. The lender
may not take separate security to se-
cure only that portion of the loan or
line of credit not covered by the guar-
antee.

(2) The lender may not require com-
pensating balances or certificates of
deposit as means of eliminating the
lender’s exposure on the unguaranteed
portion of the loan or line of credit.
However, compensating balances or
certificates of deposit as otherwise
used in the ordinary course of business
are allowed for both the guaranteed
and unguaranteed portions.

(c) Identifiable security. The guaran-
teed loan must be secured by identifi-
able collateral. To be identifiable, the
lender must be able to distinguish the
collateral item and adequately describe
it in the security instrument.

(d) Type of security. (1) Guaranteed
loans may be secured by any property
if the term of the loan and expected
life of the property will not cause the
loan to be undersecured.

(2) For loans with terms greater than
7 years, a lien must be taken on real
estate.

(3) Loans can be secured by a mort-
gage on leasehold properties if the
lease has a negotiable value and is sub-
ject to being mortgaged.

(4) The lender or Agency may require
additional personal and corporate guar-
antees to adequately secure the loan.
These guarantees are separate from,
and in addition to, the personal obliga-
tions arising from members of an enti-
ty signing the note as individuals.

(e) Lien position. All guaranteed loans
will be secured by the best lien obtain-
able. Provided that:

(1) When the loan is made for refi-
nancing purposes, the guaranteed loan
must hold a security position no lower
than on the refinanced loan.

(2) Any chattel-secured guaranteed
loan must have a higher lien priority
(including purchase money interest)
than an unguaranteed loan secured by
the same chattels and held by the same
lender.

(3) Junior lien positions are accept-
able only if the equity position is
strong. Junior liens on crops, or live-
stock products will not be relied upon
for security unless the lender is in-
volved in multiple guaranteed loans to
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