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(2) Deviations from historical per-
formance may be acceptable, if specific
to changes in operation and adequately
justified and acceptable to the Agency.

(3) For existing farmers, actual pro-
duction for the past 3 years will be uti-
lized.

(4) For those farmers without a prov-
en history, a combination of any actual
history and any other reliable source of
information that are agreeable with
the lender, the loan applicant, and the
Agency will be used.

(5) When the production of a growing
commodity can be estimated, it must
be considered when projecting yields.

(6) When the loan applicant’s produc-
tion history has been so severely af-
fected by a declared disaster that an
accurate projection cannot be made,
the following applies:

(i) County average yields are used for
the disaster year if the loan applicant’s
disaster year yields are less than the
county average yields. If county aver-
age yields are not available, State av-
erage yields are used. Adjustments can
be made, provided there is factual evi-
dence to demonstrate that the yield
used in the farm plan is the most prob-
able to be realized.

(ii) To calculate a historical yield,
the crop year with the lowest actual or
county average yield may be excluded,
provided the loan applicant’s yields
were affected by disasters at least 2 of
the previous 5 consecutive years.

(c) Refinancing. Loan guarantee re-
quests for refinancing must ensure that
a reasonable chance for success still
exists. The lender must demonstrate
that problems with the loan applicant’s
operation that have been identified,
can be corrected, and the operation re-
turned to a sound financial basis.

§ 762.126 Security requirements.
(a) General. (1) The lender is respon-

sible for ensuring that proper and ade-
quate security is obtained and main-
tained to fully secure the loan, protect
the interest of the lender and the Agen-
cy, and assure repayment of the loan or
line of credit.

(2) The lender will obtain a lien on
additional security when necessary to
protect the Agency’s interest.

(b) Guaranteed and unguaranteed por-
tions. (1) All security must secure the

entire loan or line of credit. The lender
may not take separate security to se-
cure only that portion of the loan or
line of credit not covered by the guar-
antee.

(2) The lender may not require com-
pensating balances or certificates of
deposit as means of eliminating the
lender’s exposure on the unguaranteed
portion of the loan or line of credit.
However, compensating balances or
certificates of deposit as otherwise
used in the ordinary course of business
are allowed for both the guaranteed
and unguaranteed portions.

(c) Identifiable security. The guaran-
teed loan must be secured by identifi-
able collateral. To be identifiable, the
lender must be able to distinguish the
collateral item and adequately describe
it in the security instrument.

(d) Type of security. (1) Guaranteed
loans may be secured by any property
if the term of the loan and expected
life of the property will not cause the
loan to be undersecured.

(2) For loans with terms greater than
7 years, a lien must be taken on real
estate.

(3) Loans can be secured by a mort-
gage on leasehold properties if the
lease has a negotiable value and is sub-
ject to being mortgaged.

(4) The lender or Agency may require
additional personal and corporate guar-
antees to adequately secure the loan.
These guarantees are separate from,
and in addition to, the personal obliga-
tions arising from members of an enti-
ty signing the note as individuals.

(e) Lien position. All guaranteed loans
will be secured by the best lien obtain-
able. Provided that:

(1) When the loan is made for refi-
nancing purposes, the guaranteed loan
must hold a security position no lower
than on the refinanced loan.

(2) Any chattel-secured guaranteed
loan must have a higher lien priority
(including purchase money interest)
than an unguaranteed loan secured by
the same chattels and held by the same
lender.

(3) Junior lien positions are accept-
able only if the equity position is
strong. Junior liens on crops, or live-
stock products will not be relied upon
for security unless the lender is in-
volved in multiple guaranteed loans to
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the same borrower and also has the
first lien on the collateral.

(4) When taking a junior lien, prior
lien instruments will not contain fu-
ture advance clauses (except for taxes,
insurance, or other reasonable costs to
protect security), or cancellation, sum-
mary forfeiture, or other clauses that
jeopardize the Government’s or the
lender’s interest or the borrower’s abil-
ity to pay the guaranteed loan, unless
any such undesirable provisions are
limited, modified, waived or subordi-
nated by the lienholder for the benefit
of the Agency and the lender.

(f) Additional security, or any loan of
$10,000 or less may be secured by the
best lien obtainable on real estate
without title clearance or legal serv-
ices normally required, provided the
lender believes from a search of the
county records that the loan applicant
can give a mortgage on the farm and
provided that the lender would, in the
normal course of business, waive the
title search. This exception to title
clearance will not apply when land is
to be purchased.

(g) Multiple owners. If security has
multiple owners, all owners must exe-
cute the security documents for the
loan.

(h) Exceptions. The Deputy Adminis-
trator for Farm Loan Programs has the
authority to grant an exception to any
of the requirements involving security,
if the proposed change is in the best in-
terest of the Government and the col-
lection of the loan will not be im-
paired.

§ 762.127 Appraisal requirements.
(a) General. The Agency may require

a lender to obtain an appraisal based
on the type of security, loan size, and
whether it is primary or additional se-
curity. Except for authorized liquida-
tion expenses, the lender is responsible
for all appraisal costs, which may be
passed on to the borrower, or a trans-
feree in the case of a transfer and as-
sumption.

(b) Exception. Notwithstanding other
provisions of this section, an appraisal
is not required for any additional secu-
rity, or for loans of $50,000 or less if a
strong equity position exists.

(c) Chattel appraisals. A current ap-
praisal (not more than 12 months old)

of primary chattel security is generally
required on all loans. An appraisal for
loans or lines of credit for annual pro-
duction purposes that are secured by
crops is only required when a guar-
antee is requested late in the current
production year and actual yields can
be reasonably estimated. The appraised
value of chattel property will be based
on public sales of the same, or similar,
property in the market area. In the ab-
sence of such public sales, reputable
publications reflecting market values
may be used. Appraisal reports may be
on the Agency’s appraisal of chattel
property form or on any other ap-
praisal form containing at least the
same information. Chattel appraisals
will be performed by appraisers who
possess sufficient experience or train-
ing to establish market (not retail) val-
ues as determined by the Agency.

(d) Real estate appraisals. A current
real estate appraisal is required when
real estate will be primary security.
Agency officials may accept an ap-
praisal that is not current if there have
been no significant changes in the mar-
ket or on the subject real estate and
the appraisal was either completed
within the past 12 months or updated
by a qualified appraisal if not com-
pleted within the past 12 months.

(1) Appraiser qualifications. On loan
transactions of $250,000 or less, the
lender must demonstrate to the Agen-
cy’s satisfaction that the appraiser
possesses sufficient experience or
training to estimate the market value
of agricultural property. On loan trans-
actions greater than $250,000, which in-
cludes principal plus accrued interest
through the closing date, the appraisal
must be completed by a State certified
general appraiser.

(2) Appraisals. Real estate appraisals
must be completed in accordance with
the Uniform Standards of Professional
Appraisal Practice. Appraisals may be
either a complete or limited appraisal
provided in a self-contained or sum-
mary format. Restricted reports, as de-
fined in the Uniform Standards of Pro-
fessional Appraisal Practice, are not
acceptable.

[64 FR 7378, Feb. 12, 1999, as amended at 64
FR 62568, Nov. 17, 1999; 65 FR 14433, Mar. 17,
2000]
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