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(ii) Lender’s in-house expenses, which
are those expenses which would nor-
mally be incurred for administration of
the loan, including in-house lawyers,
are not covered by the guarantee.

(2) Liquidation expenses in bank-
ruptcy.

(i) Reasonable and customary liq-
uidation expenses may be deducted
from the proceeds of the collateral in
liquidation bankruptcy cases.

(ii) In-house expenses are not consid-
ered customary liquidation expenses,
may not be deducted from collateral
proceeds, and are not covered by the
guarantee.

(c) Estimated loss claims in reorganiza-
tion. (1) At confirmation. The lender may
submit an estimated loss claim upon
confirmation of the reorganization
plan in accordance with the following:

(i) The estimated loss payment will
cover the guaranteed percentage of the
principal and accrued interest written
off, plus any allowable costs incurred
as of the effective date of the plan.

(ii) The lender will submit supporting
documentation for the loss claim, and
any additional information requested
by the Agency, including justification
for the legal fees included on the claim.

(iii) The estimated loss payment may
be revised as consistent with a court-
approved reorganization plan.

(iv) Protective advances made and
approved in accordance with §762.149
may be included in an estimated loss
claim associated with a reorganization,
if:

(A) They were incurred in connection
with the initiation of liquidation ac-
tion prior to bankruptcy filing; or

(B) The advance is required to pro-
vide repairs, insurance, etc. to protect
the collateral as a result of delays in
the case, or failure of the borrower to
maintain the security.

(2) Interest only losses. The lender
may submit an estimated loss claim for
interest only after confirmation of the
reorganization plan in accordance with
the following:

(i) The loss claims may cover interest
losses sustained as a result of a court-
ordered, permanent interest rate reduc-
tion.

(ii) The loss claims will be processed
annually on the anniversary date of

7 CFR Ch. VII (1-1-01 Edition)

the effective date of the reorganization
plan.

(iii) If the borrower performs under
the terms of the reorganization plan,
annual interest reduction loss claims
will be submitted on or near the same
date, beyond the period of the reorga-
nization plan.

(3) Actual loss.

(i) Once the reorganization plan is
complete, the lender will provide the
Agency with documentation of the ac-
tual loss sustained.

(ii) If the actual loss sustained is
greater than the prior estimated loss
payment, the lender may submit a re-
vised estimated loss claim to obtain
payment of the additional amount
owed by the Agency under the guar-
antee.

(iii) If the actual loss is less than the
prior estimated loss, the lender will re-
imburse the Agency for the overpay-
ment plus interest at the note rate
from the date of the payment of the es-
timated loss.

(4) Payment to holder. In reorganiza-
tion bankruptcy, if a holder makes de-
mand upon the Agency, the Agency
will pay the holder interest to the
plan’s effective date. Accruing interest
thereafter will be based upon the provi-
sions of the reorganization plan.

(d) Liquidation under the bankruptcy
code. (1) Upon receipt of notification
that a borrower has filed for protection
under Chapter 7 of the bankruptcy
code, or a liquidation plan under chap-
ter 11, the lender must proceed accord-
ing to the liquidation procedures of
this part.

(2) If the property is abandoned by
the trustee, the lender will conduct the
liquidation according to §762.149.

(3) Proceeds received from partial
sale of collateral during bankruptcy
may be used by the lender to pay rea-
sonable costs, such as freight, labor
and sales commissions, associated with
the partial sale. Reasonable use of pro-
ceeds for this purpose must be docu-
mented with the final loss claim in ac-
cordance with §762.149(a)(vi).

§762.149 Liquidation.

(a) Mediation. When it has been deter-
mined that default cannot be cured
through any of the servicing options
available, or if the lender does not wish
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to utilize any of the authorities pro-
vided in this part, the lender must:

(1) Participate in mediation accord-
ing to the rules and regulations of any
State which has a mandatory farmer-
creditor mediation program;

(2) Consider private mediation serv-
ices in those States which do not have
a mandatory farmer-creditor medi-
ation program; and

(3) Not agree to any proposals to re-
write the terms of a guaranteed loan
which do not comply with this part.
Any agreements reached as a result of
mediation involving defaults and or
loan restructuring must have written
concurrence from the Agency before
they are implemented.

(b) Liquidation plan. If a default can-
not be cured after considering servicing
options and mediation, the lender will
proceed with liquidation of the collat-
eral in accordance with the following:

(1) Within 30 days of the decision to
liquidate, standard eligible and CLP
lenders will submit a written liquida-
tion plan to the Agency which in-
cludes:

(i) Current balance sheets from all
liable parties or, if the parties are not

cooperative, the ©best information
available, or in liquidation bank-
ruptcies, a copy of the bankruptcy

schedules or discharge notice;

(ii) A proposed method of maximizing
the collection of debt which includes
specific plans to collect any remaining
loan balances on the guaranteed loan
after loan collateral has been lia-
uidated, including possibilities for
judgment;

(A) If the borrower has converted
loan security, the lender will deter-
mine whether litigation is cost effec-
tive. The lender must address, in the
liquidation plan, whether civil or
criminal action will be pursued. If the
lender does not pursue the recovery,
the reason must be documented when
an estimated loss claim is submitted.

(B) Any proposal to release the bor-
rower from liability will be addressed
in the liquidation plan in accordance
with §762.146(c)(2);

(iii) An independent appraisal report
on all collateral securing the loan that
meets the requirements of §762.127 and
a calculation of the net recovery value
of the security as defined in §762.102.

§762.149

The appraisal requirement may be
waived by the Agency in the following
cases:

(A) The bankruptcy trustee is han-
dling the liquidation and the lender has
submitted the trustee’s determination
of value;

(B) The lender’s proposed method of
liquidation rarely results in receipt of
less than market value for livestock
and used equipment; or

(C) A purchase offer has already been
received for more than the debt;

(iv) An estimate of time necessary to
complete the liquidation;

(v) An estimated loss claim if the lig-
uidation period is expected to exceed 90
days.

(vi) An estimate of reasonable lig-
uidation expenses; and

(vii) An estimate of any protective
advances.

(2) PLP lenders will submit a liquida-
tion plan as required by their lender’s
agreement.

(c) Agency approval of the liquidation
plan. (1) CLP lender’s or standard eligi-
ble lender’s liquidation plan, and any
revisions of the plan, must be approved
by the Agency.

(2) If, within 20 calendar days of the
Agency’s receipt of the liquidation
plan, the Agency fails to approve it or
fails to request that the lender make
revisions, the lender may assume the
plan is approved. The lender may then
proceed to begin liquidation actions at
its discretion as long as it has been at
least 60 days since the borrower’s eligi-
bility for interest assistance was con-
sidered.

(3) At its option, the Agency may liq-
uidate the guaranteed loan as follows:

(i) Upon Agency request, the lender
will transfer to the Agency all rights
and interests necessary to allow the
Agency to liquidate the loan. The
Agency will not pay the lender for any
loss until after the collateral is liq-
uidated and the final loss is deter-
mined; and

(ii) If the Agency conducts the liq-
uidation, interest accrual will cease on
the date the Agency notifies the lender
in writing that it assumes responsi-
bility for the liquidation.

(d) Estimated loss claims. An estimated
loss claim will be submitted by the
lender with the liquidation plan if the
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liquidation is expected to exceed 90
days. The estimated loss will be based
on the following:

(1) The Agency will pay the lender
the guaranteed percentage of the total
outstanding debt, less the net recovery
value of the remaining security, less
any unaccounted for security; and

(2) The lender will discontinue inter-
est accrual on the defaulted loan at the
time the estimated loss claim is paid
by the Agency. If the lender estimates
that there will be no loss after consid-
ering the costs of liquidation, interest
accrual will cease 90 days after the de-
cision to liquidate or an estimated loss
of zero will be submitted.

(e) Protective advances. (1) Prior writ-
ten authorization from the Agency is
required for all protective advances in
excess of $5,000 for CLP lenders and
$3,000 for standard eligible lenders. The
dollar amount of protective advances
allowed for PLP lenders will be speci-
fied when PLP status is awarded by the
Agency or as contained in the lender’s
agreement.

(2) The lender may claim recovery for
the guaranteed portion of any loss of
monies advanced as protective ad-
vances as allowed in this part, plus in-
terest that accrues on the protective
advances.

(3) Payment for protective advances
is made by the Agency when the final
loss claim is approved, except in bank-
ruptcy actions.

(4) Protective advances are used only
when the borrower is in liquidation,
liquidation is imminent, or when the
lender has taken title to real property
in a liquidation action.

(5) Legal fees are not a protective ad-
vance.

(6) Protective advances may only be
made when the lender can demonstrate
the advance is in the best interest of
the lender and the Agency.

(7) Protective advances must con-
stitute a debt of the borrower to the
lender and be secured by the security
instrument.

(8) Protective advances must not be
made in lieu of additional loans.

(f) Unapproved loans or advances. The
amount of any payments made by the
borrower on unapproved loans or ad-
vances outside of the guarantee will be
deducted from any loss claim sub-
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mitted by the lender on the guaranteed
loan, if that loan or advance was paid
prior to, and to the detriment of, the
guaranteed loan.

(g) Acceleration. (1) If the borrower is
not in bankruptcy, the lender shall
send the borrower notice that the loan
is in default and the entire debt has
been determined due and payable im-
mediately after other servicing options
have been exhausted.

(2) The loan cannot be accelerated
until after the borrower has been con-
sidered for interest assistance and the
conclusion of mandatory mediation in
accordance with §762.149.

(3) The lender will submit a copy of
the acceleration notice or other docu-
ment to the Agency.

(h) Foreclosure. (1) The lender is re-
sponsible for determining the nec-
essary parties to any foreclosure ac-
tion, or who should be named on a deed
of conveyance taken in lieu of fore-
closure.

(2) When the property is liquidated,
the lender will apply the net proceeds
to the guaranteed loan debt.

(3) When it is necessary to enter a bid
at a foreclosure sale, the lender may
bid the amount that it determines is
reasonable to protect its and the Agen-
cy’s interest. At a minimum, the lend-
er will bid the lesser of the net recov-
ery value or the unpaid guaranteed
loan balance.

(i) Final loss claims. (1) Lenders may
submit a final loss claim when the se-
curity has been liquidated and all pro-
ceeds have been received and applied to
the account.

(2) If a lender acquires title to prop-
erty either through voluntary convey-
ance or foreclosure proceeding, the
lender will submit a final loss claim
after disposing of the property. The
lender may pay reasonable mainte-
nance expenses to protect the value of
the property while it is owned by the
lender. These may be paid as protective
advances or deducted as liquidation ex-
penses from the sales proceeds when
the lender disposes of the property. The
lender must obtain Agency written
concurrence before incurring mainte-
nance expenses which exceed the
amounts allowed in §762.149(e)(1).
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(3) The lender will make its records
available to the Agency for the Agen-
cy’s audit of the propriety of any loss
payment.

(4) All lenders will submit the fol-
lowing documents with a final loss
claim:

(i) An accounting of the use of loan
funds;

(ii) An accounting of the disposition
of loan security and its proceeds;

(iii) A copy of the loan ledger indi-
cating loan advances, interest rate
changes, protective advances, and ap-
plication of payments, rental proceeds,
and security proceeds, including a run-
ning outstanding balance total; and

(iv) Documentation, as requested by
the Agency, concerning the lender’s
compliance with the requirements of
this part.

(5) The Agency will notify the lender
of any discrepancies in the final loss
claim or, approve or reject the claim
within 40 days.

(6) The Agency will reduce a final
loss claim based on its calculation of
the dollar amount of loss caused by the
lender’s negligent servicing of the ac-
count. Loss claims may be reduced or
rejected as a result of the following:

(i) A loss claim may be reduced by
the amount caused by the lender’s fail-
ure to secure property after a default,
and will be reduced by the amount of
interest that accrues when the lender
fails to contact the borrower or takes
no action to cure the default, once it
occurs. Losses incurred as a result of
interest accrual during excessive
delays in collection, as determined by
the Agency, will not be paid.

(ii) Unauthorized release of security
proceeds, failure to verify ownership or
possession of security to be purchased,
or failure to inspect collateral as often
required so as to ensure its mainte-
nance.

(7) Losses will not be reduced for the
following:

(i) Servicing deficiencies that did not
contribute materially to the dollar
amount of the loss.

(i1) Unaccounted security, as long as
the lender’s efforts to locate and re-
cover the missing collateral was equal
to that which would have been ex-
pended in the case of an unguaranteed
loan in the lender’s portfolio.

§762.150

(8) Default interest, late charges, and
loan servicing fees are not payable
under the loss claim.

(9) The final loss will be the remain-
ing outstanding balance after applica-
tion of the estimated loss payment and
the application of proceeds from the
liquidation of the security.

(10) If the final loss is less than the
estimated loss, the lender will reim-
burse the Agency for the overpayment,
plus interest at the note rate from the
date of the estimated loss payment.

(11) The lender will return the origi-
nal guarantee marked paid after re-
ceipt of a final loss claim.

(j) Future Recovery. The lender will
remit any recoveries made on the ac-
count after the Agency’s payment of a
final loss claim to the Agency in pro-
portion to the percentage of guarantee,
in accordance with the lender’s agree-
ment, until the account is paid in full
or otherwise satisfied.

(k) Owverpayments. The lender will
repay any final loss overpayment de-
termined by the Agency upon request.

(1) Electronic funds transfer. The lend-
er will designate one or more financial
institutions to which any Agency pay-
ments will be made via electronic
funds transfer.

§762.150 Interest assistance program.

(a) Requests for interest assistance. (1)
To apply for interest assistance in con-
junction with a new request for guar-
antee, the lender will submit the fol-
lowing:

(i) A completed cash flow projection
and interest assistance needs analysis
portion of the application form. Inter-
est assistance can be applied to each
loan, only to one loan or any distribu-
tion the lender selects; however, inter-
est assistance is only available on as
many loans as necessary to achieve a
positive cash flow.

(ii) For loans with unequal payments,
a proposed debt repayment schedule
which shows principal and interest
payments for the subject loan, in each
year of the loan.

(2) To request interest assistance on
an existing guaranteed loan, the lender
must submit to the Agency the fol-
lowing:

(i) A completed cash flow projection
and interest assistance needs analysis
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