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the questions upon which evidence is
desired or upon which argument may
be presented.

(b) Parties. Hearings are not to be
public and are to be attended only by
representatives of the association and
of the Government, and such other per-
sons as either the association or the
Government desires to have appear for
purposes of submitting information or
as counsel.

(c) Conduct of hearing. The Director
or Acting Director of the Dairy Divi-
sion, or a person designated by him,
shall preside at the hearing. The hear-
ing shall be conducted in such manner
as will be most conducive to the proper
disposition of the matter. Written
statements or briefs may be filed by
the association within the time speci-
fied by the presiding officer.

(d) Preliminary report. The presiding
officer shall prepare a preliminary re-
port setting forth a recommendation as
to what action shall be taken and the
basis for such action. A copy of said re-
port shall be served upon the associa-
tion by mail or in person. The associa-
tion may file exceptions to said report
within 10 days after service thereof.

(e) Final report. After due consider-
ation of all the facts and the excep-
tions, if any, the Director of the Dairy
Division shall issue a final report set-
ting forth the action to be taken and
the basis for such action.
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§ 900.400 General.
Referenda for the purpose of

ascertaining whether the issuance by
the Secretary of Agriculture of a mar-
keting order to regulate the handling
of any fruit, vegetable, or nut, or prod-
uct thereof, or the continuance or ter-
mination of such an order, is approved

or favored by producers or processors
shall, unless supplemented or modified
by the Secretary, be conducted in ac-
cordance with this subpart.

§ 900.401 Definitions.
(a) Act means Public Act No. 10, 73d

Congress (48 Stat. 31), as amended, and
as reenacted and amended by the Agri-
cultural Marketing Agreement Act of
1937 (50 Stat. 246), as amended (7 U.S.C.
601–674).

(b) Secretary means the Secretary of
Agriculture of the United States, or
any officer or employee of the Depart-
ment to whom authority has here-
tofore been delegated, or to whom au-
thority may hereafter be delegated, to
act in his stead; and Department means
the United States Department of Agri-
culture.

(c) Administrator means the Adminis-
trator of the Agricultural Marketing
Service, with power to redelegate, or
any officer or employee of the Depart-
ment to whom authority has been dele-
gated or may hereafter be delegated to
act in his stead.

(d) Order means the marketing order
(including an amendatory order) with
respect to which the Secretary has di-
rected that a referendum be conducted.

(e) Referendum agent means the indi-
vidual or individuals designated by the
Secretary to conduct the referendum.

(f) Representative period means the pe-
riod designated by the Secretary pursu-
ant to section 8c of the act (7 U.S.C.
608c).

(g) Person means any individual,
partnership, corporation, association,
or other business unit. For the purpose
of this definition, the term partnership
includes (1) a husband and wife who
have title to, or leasehold interest in,
land as tenants in common, joint ten-
ants, tenants by the entirety, or, under
community property laws, as commu-
nity property, and (2) so-called joint
ventures, wherein one or more parties
to the agreement, informal or other-
wise, contributed capital and others
contribute labor, management, equip-
ment, or other services, or any vari-
ation of such contributions by two or
more parties, so that it results in the
growing of the commodity for market
and the authority to transfer title to
the commodity so produced.
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(h) Producer means any person de-
fined as a producer in the order who: (1)
Owns and farms land, resulting in his
ownership of the commodity produced
thereon; (2) Rents and farms land, re-
sulting in his ownership of all or a por-
tion of the commodity produced there-
on; or (3) Owns land which he does not
farm and, as rental for such land, ob-
tains the ownership of a portion of the
commodity produced thereon. Owner-
ship of, or leasehold interest in, land
and the acquisition, in any manner
other than as hereinbefore set forth, of
legal title to the commodity grown
thereon shall not be deemed to result
in such owners or lessees becoming pro-
ducers.

[30 FR 15414, Dec. 15, 1965, as amended at 37
FR 8059, Apr. 25, 1972]

§ 900.402 Voting.
(a) Each person who is a producer, as

defined in this subpart, at the time of
the referendum and who also was a pro-
ducer during the representative period,
shall be entitled to only one vote in the
referendum, except that: (1) In a land-
lord-tenant relationship, where in each
of the parties is a producer, each such
producer shall be entitled to one vote
in the referendum; and (2) a coopera-
tive association of producers, bona fide
engaged in marketing the commodity
or product thereof proposed to be regu-
lated, or in rendering services for or
advancing the interest of the producers
of such commodity or product, may, if
it elects to do so, vote, both by number
and total volume, for the producers
who are members of, stockholders in,
or under contract with such associa-
tion.

(b) Whenever, as required by the act,
processors vote on the issuance of an
order, each processor who is engaged in
canning or freezing within the produc-
tion area of the commodity covered by
the order shall be entitled to vote in
the referendum the quantity of such
commodity canned or frozen within the
production area for market by him dur-
ing the representative period deter-
mined by the Secretary.

(c) Proxy voting is not authorized
but an officer or employee of a cor-
porate producer, processor or coopera-
tive association, or an administrator,
executor or trustee of a producing es-

tate may cast a ballot on behalf of such
producer, processor, estate, or coopera-
tive association. Any individual so vot-
ing in a referendum shall certify that
he is an officer or employee of the pro-
ducer, processor, or cooperative asso-
ciation, or an administrator, executor,
or trustee of a producing estate, and
that he has the authority to take such
action. Upon request of the referendum
agent, the individual shall submit ade-
quate evidence of such authority.

(d) Each producer, cooperative asso-
ciation of producers, and processor en-
titled to vote in a referendum shall be
entitled to cast one ballot in the ref-
erendum. Each producer, cooperative
association of producers, and processor
casting more than one ballot with con-
flicting votes shall thereby invalidate
all ballots cast by such producer, coop-
erative association of producers, or
processor in such referendum.

§ 900.403 Instructions.

The referendum agent shall conduct
the referendum, in the manner herein
provided, under supervision of the Ad-
ministrator. The Administrator may
prescribe additional instructions, not
inconsistent with the provisions here-
of, to govern the procedure to be fol-
lowed by the referendum agent. Such
agent shall:

(a) Determine the time of commence-
ment and termination of the period of
the referendum, and the time prior to
which all ballots must be cast.

(b) Determine whether ballots may
be cast by mail, at polling places, at
meetings of producers or processors, or
by any combination of the foregoing.

(c) Provide ballots and related mate-
rial to be used in the referendum. Bal-
lot material shall provide for recording
essential information for ascertaining:

(1) Whether the person voting, or on
whose behalf the vote is cast, is an eli-
gible voter, and

(2) The total volume (i) produced for
market during the representative pe-
riod, or (ii) canned or frozen for market
during the representative period.

(d) Give reasonable advance notice of
the referendum (1) by utilizing without
advertising expense available media of
public information (including, but not
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