
15

Agricultural Marketing Service, USDA § 900.52

(g) The term FEDERAL REGISTER
means the publication provided for by
the act of July 26, 1935 (49 Stat. 500),
and acts supplementary thereto and
amendatory thereof;

(h) The term marketing order means
any order or any amendment thereto
which may be issued pursuant to sec-
tion 8c of the act;

(i) The term handler means any per-
son who, by the terms of a marketing
order, is subject thereto, or to whom a
marketing order is sought to be made
applicable;

(j) The term proceeding means a pro-
ceeding before the Secretary arising
under subsection (15)(A) of section 8c of
the act;

(k) The term hearing means that part
of the proceeding which involves the
submission of evidence;

(l) The term party includes the De-
partment;

(m) The term hearing clerk means the
hearing clerk, United States Depart-
ment of Agriculture, Washington, D.C.;

(n) [Reserved]
(o) The term decision means the

judge’s initial decision in proceedings
subject to 5 U.S.C. 556 and 557, and in-
cludes the judge’s (1) findings of fact
and conclusions with respect to all ma-
terial issues of fact, law or discretion
as well as the reasons or basis thereof,
(2) order, and (3) rules on findings, con-
clusions and orders submitted by the
parties;

(p) The term petition includes an
amended petition.

[25 FR 5907, June 28, 1960, as amended at 26
FR 7796, Aug. 22, 1961; 28 FR 579, Jan. 23, 1963;
37 FR 8059, Apr. 25, 1972; 38 FR 29798, Oct. 29,
1973]

§ 900.52 Institution of proceeding.

(a) Filing and service of petition. Any
handler desiring to complain that any
marketing order or any provision of
any such order or any obligation im-
posed in connection therewith is not in
accordance with law, shall file with the
hearing clerk, in quadruplicate, a peti-
tion in writing addressed to the Sec-
retary. Promptly upon receipt of the
petition, the hearing clerk shall trans-
mit a true copy thereof to the Adminis-
trator and the General Counsel, respec-
tively.

(b) Contents of petition. A petition
shall contain:

(1) The correct name, address, and
principal place of business of the peti-
tioner. If petitioner is a corporation,
such fact shall be stated, together with
the name of the State of incorporation,
the date of incorporation, and the
names, addresses, and respective posi-
tions held by its officers; if an unincor-
porated association, the names and ad-
dresses of its officers, and the respec-
tive positions held by them; if a part-
nership, the name and address of each
partner;

(2) Reference to the specific terms or
provisions of the order, or the interpre-
tation or application thereof, which are
complained of;

(3) A full statement of the facts
(avoiding a mere repetition of detailed
evidence) upon which the petition is
based, and which it is desired that the
Secretary consider, setting forth clear-
ly and concisely the nature of the peti-
tioner’s business and the manner in
which petitioner claims to be affected
by the terms or provisions of the order,
or the interpretation or application
thereof, which are complained of;

(4) A statement of the grounds on
which the terms or provisions of the
order, or the interpretation or applica-
tion thereof, which are complained of,
are challenged as not in accordance
with law;

(5) Prayers for the specific relief
which the petitioner desires the Sec-
retary to grant;

(6) An affidavit by the petitioner, or,
if the petitioner is not an individual,
by an officer of the petitioner having
knowledge of the facts stated in the pe-
tition, verifying the petition and stat-
ing that it is filed in good faith and not
for purposes of delay.

(c) Motion to dismiss petition—(1) Fil-
ing, contents, and responses thereto. If
the Administrator is of the opinion
that the petition, or any portion there-
of, does not substantially comply, in
form or content, with the act or with
the requirements of paragraph (b) of
this section, or is not filed in good
faith, or is filed for purposes of delay,
he may, within thirty days after the
filing of the petition, file with the
Hearing Clerk a motion to dismiss the
petition, or any portion thereof, on one
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or more of the grounds stated in this
paragraph. Such motion shall specify
the grounds of objection to the petition
and if based, in whole or in part, on an
allegation of fact not appearing on the
face of the petition, shall be accom-
panied by appropriate affidavits or doc-
umentary evidence substantiating such
allegations of fact. The motion may be
accompanied by a memorandum of law.
Upon receipt of such motion, the Hear-
ing Clerk shall cause a copy thereof to
be served upon the petitioner, together
with a notice stating that all papers to
be submitted in opposition to such mo-
tion including any memorandum of
law, must be filed by the petitioner
with the hearing clerk not later than
20 days after the service of such notice
upon the petitioner. Upon the expira-
tion of the time specified in such no-
tice, or upon receipt of such papers
from the petitioner, the hearing clerk
shall transmit all papers which have
been filed in connection with the mo-
tion to the Judge for his consideration.

(2) Decision by Administrative Law
Judge. The Judge, after due consider-
ation, shall render a decision upon the
motion stating the reasons for his ac-
tion. Such decision shall be in the form
of an order and shall be filed with the
hearing clerk who shall cause a copy
thereof to be served upon the peti-
tioner and a copy thereof to be trans-
mitted to the Administrator. Any such
order shall be final unless appealed
pursuant to § 900.65: Provided, That
within 20 days following the service
upon the petitioner of a copy of the
order of the Judge dismissing the peti-
tion, or any portion thereof, on the
ground that it does not substantially
comply in form and content with the
act or with paragraph (b) of this sec-
tion, the petitioner shall be permitted
to file an amended petition.

(3) Oral argument. Unless a written
application for oral argument is filed
by a party with the hearing clerk not
later than the time fixed for filing pa-
pers in opposition to the motion, it
shall be considered that the party does
not desire oral argument. The granting
of a request to make oral argument
shall rest in the discretion of the
Judge.

[25 FR 5907, June 28, 1960, as amended at 38
FR 29798, Oct. 29, 1973]

§ 900.52a Answer to petition.

(a) Time of filing. Within 30 days after
the filing of the petition, the Adminis-
trator shall file an answer thereto: Pro-
vided, That if a motion to dismiss the
petition, in whole or in part, is made
pursuant to § 900.52(c), the answer shall
be filed within 15 days after the filing
of an order of the administrative law
judge denying the motion or granting
the motion with respect to only a por-
tion of the petition. The answer shall
be filed with the hearing clerk who
shall cause a copy thereof to be served
promptly upon the petitioner.

(b) Contents. The answer shall specify
which of the material allegations of
fact or of law in the petition are con-
troverted and which are not con-
troverted. The answer also may con-
tain affirmative allegations of fact
constituting separate defenses and
statements of objections to the suffi-
ciency of the whole or any part of the
petition.

[25 FR 5907, June 28, 1960, as amended at 38
FR 29798, Oct. 29, 1973]

§ 900.52b Amended pleadings.

At any time before the close of the
hearing the petition or answer may be
amended, but the hearing shall, at the
request of the adverse party, be ad-
journed or recessed for such reasonable
time as the judge may determine to be
necessary to protect the interests of
the parties. Amendments subsequent to
the first amendment or subsequent to
the filing of an answer may be made
only with leave of the judge or with the
written consent of the adverse party.

§ 900.53 Withdrawal of petition.

If, at any time after the petition is
filed, the petitioner desires to with-
draw the same, he shall file with the
hearing clerk (or, if filed during the
course of a hearing, with the judge) a
written request for permission to with-
draw. The judge may, in his discretion,
thereupon dismiss the petition without
further procedure: Provided, That, if
the request to withdraw is filed after a
hearing has been opened, permission to
withdraw shall be granted only in ex-
ceptional circumstances.
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