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(e) When a denial is based on facts
known to the examiner, and upon re-
quest by the applicant, the denial shall
be supported by the affidavit of the ex-
aminer. Such affidavit shall be subject
to contradiction or explanation by the
affidavits of the applicant and other
persons.

(f) Abandoned applications may not
be cited as reasons for denial.

[68 FR 42435, Aug. 9, 1993, as amended at 60
FR 17189, Apr. 4, 1995]

§97.106 Reply by applicant;
for reconsideration.

(a) After an adverse action by the ex-
aminer, the applicant may respond to
the denial and may request a reconsid-
eration, with or without amendment of
his or her application. Any amendment
shall be responsive to the reason or
reasons for denial specified by the ex-
aminer.

(b) To obtain a reconsideration, the
applicant shall submit a request for re-
consideration in writing and shall spe-
cifically point out the alleged errors in
the examiner’s action. The applicant
shall respond to each reason cited by
the examiner as the basis for the ad-
verse action. A request for reconsider-
ation of a denial based on a faulty form
or procedure may be held in abeyance
by the Commissioner until the ques-
tion of the variety being new, distinct,
uniform, and stable is settled.

(c) An applicant’s request for a recon-
sideration must be a bona fide attempt
to advance the case to final action. A
general allegation by the applicant
that certain language which he or she
cites in the application or amendment
thereto establishes the variety is new,
distinct, uniform, and stable without
specifically explaining how the Ilan-
guage distinguishes the alleged new,
distinct, uniform, and stable variety
from the material cited by the exam-
iner shall not be grounds for a recon-
sideration.

[68 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995]

§97.107
tion.

If, upon reconsideration, the applica-
tion is denied by the Commissioner,
the applicant shall be notified by the
Commissioner of the reason or reasons

request

Reconsideration and final ac-

§97.121

for denial in the same manner as after
the first examination. Any such denial
shall be final unless appealed by the
applicant to the Secretary within 60
days from the date of denial, in accord-
ance with §§97.300-97.303. If the denial
is sustained by the Secretary on ap-
peal, the denial shall be final subject to
appeal to the courts, as provided in
§97.500.

§97.108 Amendments after final ac-
tion.

(a) After a final denial by the Com-
missioner, amendments to the applica-
tion may be made to overcome the rea-
son or reasons for denial. The accept-
ance or refusal of any such amendment
by the Office and any proceedings rel-
ative thereto shall not relieve the ap-
plicant from the time limit set for an
appeal or an abandonment for failure
to reply.

(b) No amendment of the application
can be made in an appeal proceeding.
After decision on appeal, amendments
can only be made to carry into effect a
recommendation under §97.302(b).

CORRECTION OF ERRORS IN CERTIFICATE

§97.120 Corrected
mistake.

certificate—office

When a certificate is incorrect be-
cause of a mistake in the Office, the
Commissioner may issue a corrected
certificate stating the fact and nature
of such mistake, under seal, without
charge, to be issued to the owner and
recorded in the records at the Office.

§97.121 Corrected
cant’s mistake.

certificate—appli-

When a certificate is incorrect be-
cause of a mistake by the applicant of
a clerical or typographical nature, or
of minor character, or in the descrip-
tion of the variety (including, but not
limited to, the use of a misleading va-
riety name or a name assigned to a dif-
ferent variety of the same species), and
the mistake is found by the Commis-
sioner to have occurred in good faith
and does not require a further exam-
ination, the Commissioner may, upon
payment of the required fee and return
of the original certificate, correct the
certificate by issuing a corrected cer-
tificate, in accordance with section 85
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§97.122

of the Act. If the mistake requires a re-
examination, a correction of the cer-
tificate shall be dependent on the re-
sults of the reexamination.

REISSUANCE OF CERTIFICATE

§97.122 Certified seed only election.

When an owner elects after a certifi-
cate is issued to sell the protected vari-
ety by variety name only as a class of
certified seed, a new certificate may be
issued upon return of the original cer-
tificate to the Office and payment of
the appropriate fee.

ASSIGNMENTS AND RECORDING

§97.130 Recording of assignments.

(a) Any assignment of an application
for a certificate, or of a certificate of
plant variety protection, or of any in-
terest in a variety, or any license or
grant and conveyance of any right to
use of the variety, may be submitted
for recording in the Office in accord-
ance with section 101 of the Act (7
U.S.C. 2531).

(b) No instrument shall be recorded
which is not in the English language or
which does not identify the certificate
or application to which it relates.

(c) An instrument relating to title of
a certificate shall identify the certifi-
cate by number and date, the name of
the owner, and the name of the variety
as stated in the certificate. An instru-
ment relating to title of an application
shall identify an application by number
and date of filing, the name of the
owner, and the name of the variety as
stated in the application.

(d) If an assignment is executed con-
currently or subsequent to the filing of
an application, but before its number
and filing date are ascertained, the as-
signment shall identify the application
by the date of the application, the
name of the owner, and the name of the
variety.

[68 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995]

§97.131 Conditional assignments.

Assignments recorded in the Office
are regarded as absolute assignments
for Office purposes until canceled in
writing by both parties to the assign-
ment or by a decree of a court of com-
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petent jurisdiction. The Office shall
not determine whether conditions
precedent to the assignment, such as
the payment of money, have been ful-
filled.

§97.132 Assignment records open to
public inspection.

(a) Assignment records relating to
original or amended certificates shall
be open to public inspection and copies
of any recorded document may be ob-
tained upon payment of the prescribed
fee.

(b) Assignment records relating to
any pending or abandoned application
shall not be available for inspection ex-
cept to the extent that pending appli-
cations are published as provided in
section 57 of the Act and §97.19, or
where necessary to carry out the provi-
sions of any Act of Congress. Copies of
assignment records and information on
pending or abandoned applications
shall be obtainable only upon written
authority of the applicant or his or her
assignee, or attorney or agent of
record, or where necessary to carry out
the provisions of any Act of Congress.
An order for a copy of an assignment
shall give the proper identification of
the assignment.

MARKING OR LABELING PROVISIONS

§97.140 After filing.

Upon filing an application for protec-
tion of a variety and payment of the
prescribed fee, the owner, or his or her
designee, may label the variety or con-
tainers of the seed of the variety or
plants produced from such seed, sub-
stantially as follows: ‘‘Unauthorized
Propagation Prohibited—(Unauthor-
ized Seed Multiplication Prohibited)—
U.S. Variety Protection Applied For.”
Where applicable, “PVPA 1994 or
“PVPA 1994—Unauthorized Sales for
Reproductive Purposes Prohibited”
may be added to the notice.

[68 FR 42435, Aug. 9, 1993, as amended at 60
FR 17190, Apr. 4, 1995; 61 FR 248, Jan. 4, 1996]

§97.141 After issuance.

Upon issuance of a certificate, the
owner of the variety, or his or her des-
ignee, may label the variety or con-
tainers of the seed of the variety or
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