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his or her country of nationality or ha-
bitual residence and the frequency of
such persecution or torture; or

(3) Such other information as it
deems relevant.

(c) Asylum officers and immigration
judges may request specific comments
from the Department of State regard-
ing individual cases or types of claims
under consideration, or such other in-
formation as they deem appropriate.

(d) Any such comments received pur-
suant to paragraphs (b) and (c) of this
section shall be made part of the
record. Unless the comments are classi-
fied under the applicable Executive
Order, the applicant shall be provided
an opportunity to review and respond
to such comments prior to the issuance
of any decision to deny the application.

[62 FR 10337, Mar. 6, 1997, as amended at 64
FR 8488, Feb. 19, 1999]

§ 208.12 Reliance on information com-
piled by other sources.

(a) In deciding an asylum applica-
tion, or in deciding whether the alien
has a credible fear of persecution or
torture pursuant to § 208.30 of this part,
or a reasonable fear of persecution or
torture pursuant to § 208.31, the asylum
officer may rely on material provided
by the Department of State, the Office
of International Affairs, other Service
offices, or other credible sources, such
as international organizations, private
voluntary agencies, news organiza-
tions, or academic institutions.

(b) Nothing in this part shall be con-
strued to entitle the applicant to con-
duct discovery directed toward the
records, officers, agents, or employees
of the Service, the Department of Jus-
tice, or the Department of State.

[62 FR 10337, Mar. 6, 1997, as amended at 64
FR 8488, Feb. 19, 1999]

EFFECTIVE DATE NOTE: At 65 FR 76133, Dec.
6, 2000, § 208.12 was amended by revising para-
graph (b), effective Jan. 5, 2001. For the con-
venience of the user, the revised text is set
forth as follows:

§ 208.12 Reliance on information compiled
by other sources.

* * * * *

(b) Nothing in this part shall be construed
to entitle the applicant to conduct discovery
directed toward the records, officers, agents,

or employees of the Service, the Department
of Justice, or the Department of State. Per-
sons may continue to seek documents avail-
able through a Freedom of Information Act
(FOIA) request pursuant to 8 CFR part 103.

§ 208.13 Establishing asylum eligi-
bility.

(a) Burden of proof. The burden of
proof is on the applicant for asylum to
establish that he or she is a refugee as
defined in section 101(a)(42) of the Act.
The testimony of the applicant, if cred-
ible, may be sufficient to sustain the
burden of proof without corroboration.
The fact that the applicant previously
established a credible fear of persecu-
tion for purposes of section 235(b)(1)(B)
of the Act does not relieve the alien of
the additional burden of establishing
eligibility for asylum.

(b) Persecution. The applicant may
qualify as a refugee either because he
or she has suffered past persecution or
because he or she has a well-founded
fear of future persecution.

(1) Past persecution. An applicant
shall be found to be a refugee on the
basis of past persecution if he or she
can establish that he or she has suf-
fered persecution in the past in his or
her country of nationality or last ha-
bitual residence on account of race, re-
ligion, nationality, membership in a
particular social group, or political
opinion, and that he or she is unable or
unwilling to return to or avail himself
or herself of the protection of that
country owing to such persecution.

(i) If it is determined that the appli-
cant has established past persecution,
he or she shall be presumed also to
have a well-founded fear of persecution
unless a preponderance of the evidence
establishes that since the time the per-
secution occurred conditions in the ap-
plicant’s country of nationality or last
habitual residence have changed to
such an extent that the applicant no
longer has a well-founded fear of being
persecuted if he or she were to return.

(ii) An application for asylum shall
be denied if the applicant establishes
past persecution under this paragraph
but it is also determined that he or she
does not have a well-founded fear of fu-
ture persecution under paragraph (b)(2)
of this section, unless it is determined
that the applicant has demonstrated
compelling reasons for being unwilling
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