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(b) Approval by an asylum officer. In any
case within the jurisdiction of the Office of
International Affairs, unless otherwise pro-
hibited in § 208.13(c), an asylum officer may
grant, in the exercise of his or her discretion,
asylum to an applicant who qualifies as a
refugee under section 101(a)(42) of the Act,
and whose identity has been checked pursu-
ant to section 208(d)(5)(A)(i) of the Act.

(c) Denial, referral, or dismissal by an asylum
officer. If the asylum officer does not grant
asylum to an applicant after an interview
conducted in accordance with § 208.9, or if, as
provided in § 208.10, the applicant is deemed
to have waived his or her right to an inter-
view or an adjudication by an asylum officer,
the asylum officer shall deny, refer, or dis-
miss the application, as follows:

(1) Inadmissible or deportable aliens. Except
as provided in paragraph (c)(4) of this sec-
tion, in the case of an applicant who appears
to be inadmissible or deportable under sec-
tion 212(a) or 237(a) of the Act, the asylum
officer shall refer the application to an im-
migration judge, together with the appro-
priate charging document, for adjudication
in removal proceedings (or, where charging
documents may not be issued, shall dismiss
the application).

(2) Alien in valid status. In the case of an ap-
plicant who is maintaining valid immigrant,
nonimmigrant, or Temporary Protected Sta-
tus at the time the application is decided,
the asylum officer shall deny the application
for asylum.

(3) Alien with valid parole. If an applicant
has been paroled into the United States and
the parole has not expired or been termi-
nated by the Service, the asylum officer
shall deny the application for asylum.

(4) Alien paroled into the United States whose
parole has expired or is terminated.

(i) Alien paroled prior to April 1, 1997, or with
advance authorization for parole. In the case
of an applicant who was paroled into the
United States prior to April 1, 1997, or who,
prior to departure from the United States,
had received an advance authorization for
parole, the asylum officer shall refer the ap-
plication, together with the appropriate
charging documents, to an immigration
judge for adjudication in removal pro-
ceedings if the parole has expired, the Serv-
ice has terminated parole, or the Service is
terminating parole through issuance of the
charging documents, pursuant to
§ 212.5(d)(2)(i) of this chapter.

(ii) Alien paroled on or after April 1, 1997,
without advance authorization for parole. In
the case of an applicant who is an arriving
alien or is otherwise subject to removal
under § 235.3(b) of this chapter, and was pa-
roled into the United States on or after April
1, 1997, without advance authorization for pa-
role prior to departure from the United
States, the asylum officer will take the fol-

lowing actions, if the parole has expired or
been terminated:

(A) Inadmissible under section 212(a)(6)(C) or
212(a)(7) of the Act. If the applicant appears
inadmissible to the United States under sec-
tion 212(a)(6)(C) or 212(a)(7) of the Act and
the asylum officer does not intend to lodge
any additional charges of inadmissibility,
the asylum officer shall proceed in accord-
ance with § 235.3(b) of this chapter. If such
applicant is found to have a credible fear of
persecution or torture based on information
elicited from the asylum interview, an asy-
lum officer may refer the applicant directly
to an immigration judge in removal pro-
ceedings under section 240 of the Act, with-
out conducting a separate credible fear inter-
view pursuant to § 208.30. If such applicant is
not found to have a credible fear based on in-
formation elicited at the asylum interview,
an asylum officer will conduct a credible fear
interview and the applicant will be subject
to the credible fear process specified at
§ 208.30(b).

(B) Inadmissible on other grounds. In the
case of an applicant who was paroled into
the United States on or after April 1, 1997,
and will be charged as inadmissible to the
United States under provisions of the Act
other than, or in addition to, sections
212(a)(6)(C) or 212(a)(7), the asylum officer
shall refer the application to an immigration
judge for adjudication in removal pro-
ceedings.

* * * * *

(e) Duration. If the applicant is granted
asylum, the grant will be effective for an in-
definite period, subject to termination as
provided in § 208.24.

* * * * *

(g) Applicants granted lawful permanent resi-
dence status. * * *

§ 208.15 Definition of ‘‘firm resettle-
ment.’’

An alien is considered to be firmly
resettled if, prior to arrival in the
United States, he or she entered into
another nation with, or while in that
nation received, an offer of permanent
resident status, citizenship, or some
other type of permanent resettlement
unless he or she establishes:

(a) That his or her entry into that
nation was a necessary consequence of
his or her flight from persecution, that
he or she remained in that nation only
as long as was necessary to arrange on-
ward travel, and that he or she did not
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establish significant ties in that na-
tion; or

(b) That the conditions of his or her
residence in that nation were so sub-
stantially and consciously restricted
by the authority of the country of ref-
uge that he or she was not in fact re-
settled. In making his or her deter-
mination, the Asylum Officer or Immi-
gration Judge shall consider the condi-
tions under which other residents of
the country live, the type of housing
made available to the refugee, whether
permanent or temporary, the types and
extent of employment available to the
refugee, and the extent to which the
refugee received permission to hold
property and to enjoy other rights and
privileges, such as travel documenta-
tion including a right of entry or re-
entry, education, public relief, or natu-
ralization, ordinarily available to oth-
ers resident in the country.

EFFECTIVE DATE NOTE: At 65 FR 76135, Dec.
6, 2000, § 208.15 was revised, effective Jan. 5,
2001. For the convenience of the user, the re-
vised text is set forth as follows:

§ 208.15 Definition of ‘‘firm resettlement.’’
An alien is considered to be firmly reset-

tled if, prior to arrival in the United States,
he or she entered into another country with,
or while in that country received, an offer of
permanent resident status, citizenship, or
some other type of permanent resettlement
unless he or she establishes:

(a) That his or her entry into that country
was a necessary consequence of his or her
flight from persecution, that he or she re-
mained in that country only as long as was
necessary to arrange onward travel, and that
he or she did not establish significant ties in
that country; or

(b) That the conditions of his or her resi-
dence in that country were so substantially
and consciously restricted by the authority
of the country of refuge that he or she was
not in fact resettled. In making his or her
determination, the asylum officer or immi-
gration judge shall consider the conditions
under which other residents of the country
live; the type of housing, whether permanent
or temporary, made available to the refugee;
the types and extent of employment avail-
able to the refugee; and the extent to which
the refugee received permission to hold prop-
erty and to enjoy other rights and privileges,
such as travel documentation that includes a
right of entry or reentry, education, public
relief, or naturalization, ordinarily available
to others resident in the country.

§ 208.16 Withholding of removal under
section 241(b)(3)(B) of the Act and
withholding of removal under the
Convention Against Torture.

(a) Consideration of application for
withholding of removal. An asylum offi-
cer shall not decide whether the exclu-
sion, deportation, or removal of an
alien to a country where the alien’s life
or freedom would be threatened must
be withheld, except in the case of an
alien who is otherwise eligible for asy-
lum but is precluded from being grant-
ed such status due solely to section
207(a)(5) of the Act. In exclusion, depor-
tation, or removal proceedings, an im-
migration judge may adjudicate both
an asylum claim and a request for
withholding of removal whether or not
asylum is granted.

(b) Eligibility for withholding of re-
moval under section 241(b)(3) of the Act;
burden of proof. The burden of proof is
on the applicant for withholding of re-
moval under section 241(b)(3) of the Act
to establish that his or her life or free-
dom would be threatened in the pro-
posed country of removal on account of
race, religion, nationality, membership
in a particular social group, or polit-
ical opinion. The testimony of the ap-
plicant, if credible, may be sufficient
to sustain the burden of proof without
corroboration. The evidence shall be
evaluated as follows:

(1) The applicant’s life or freedom
shall be found to be threatened if it is
more likely than not that he or she
would be persecuted on account of race,
religion, nationality, membership in a
particular social group, or political
opinion.

(2) If the applicant is determined to
have suffered persecution in the past
such that his or her life or freedom was
threatened in the proposed country of
removal on account of race, religion,
nationality, membership in a par-
ticular social group, or political opin-
ion, it shall be presumed that his or
her life or freedom would be threatened
on return to that country unless a pre-
ponderance of the evidence establishes
that conditions in the country have
changed to such an extent that it is no
longer more likely than not that the
applicant would be so persecuted there.
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