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immigration judges under sections
101(b)(4) and 103 of the Act.

(b) Withdrawal and substitution of im-
migration judges. The immigration
judge assigned to conduct the hearing
shall at any time withdraw if he or she
deems himself or herself disqualified. If
an immigration judge becomes unavail-
able to complete his or her duties, an-
other immigration judge may be as-
signed to complete the case. The new
immigration judge shall familiarize
himself or herself with the record in
the case and shall state for the record
that he or she has done so.

(c) Conduct of hearing. The immigra-
tion judge shall receive and consider
material and relevant evidence, rule
upon objections, and otherwise regu-
late the course of the hearing.

(d) Withdrawal of application for ad-
mission. An immigration judge may
allow only an arriving alien to with-
draw an application for admission.
Once the issue of inadmissibility has
been resolved, permission to withdraw
an application for admission should or-
dinarily be granted only with the con-
currence of the Service. An immigra-
tion judge shall not allow an alien to
withdraw an application for admission
unless the alien, in addition to dem-
onstrating that he or she possesses
both the intent and the means to de-
part immediately from the United
States, establishes that factors di-
rectly relating to the issue of inadmis-
sibility indicate that the granting of
the withdrawal would be in the interest
of justice. During the pendency of an
appeal from the order of removal, per-
mission to withdraw an application for
admission must be obtained from the
immigration judge or the Board.

[62 FR 10367, Mar. 6, 1997; 62 FR 15363, Apr. 1,
1997, as amended at 63 FR 27829, May 21, 1998;
64 FR 8495, Feb. 19, 1999; 64 FR 25766, May 12,
1999]

§ 240.2 Service counsel.
(a) Authority. Service counsel shall

present on behalf of the government
evidence material to the issues of de-
portability or inadmissibility and any
other issues that may require disposi-
tion by the immigration judge. The du-
ties of the Service counsel include, but
are not limited to, the presentation of
evidence and the interrogation, exam-

ination, and cross-examination of the
respondent or other witnesses. Nothing
contained in this subpart diminishes
the authority of an immigration judge
to conduct proceedings under this part.
The Service counsel is authorized to
appeal from a decision of the immigra-
tion judge pursuant to § 3.38 of this
chapter and to move for reopening or
reconsideration pursuant to § 3.23 of
this chapter.

(b) Assignment. In a removal pro-
ceeding, the Service shall assign an at-
torney to each case within the provi-
sions of § 240.10(d), and to each case in
which an unrepresented respondent is
incompetent or is under 18 years of age,
and is not accompanied by a guardian,
relative, or friend. In a case in which
the removal proceeding would result in
an order of removal, the Service shall
assign an attorney to each case in
which a respondent’s nationality is in
issue. A Service attorney shall be as-
signed in every case in which the Com-
missioner approves the submission of
non-record information under
§ 240.11(a)(3). In his or her discretion,
whenever he or she deems such assign-
ment necessary or advantageous, the
General Counsel may assign a Service
attorney to any other case at any stage
of the proceeding.

§ 240.3 Representation by counsel.

The respondent may be represented
at the hearing by an attorney or other
representative qualified under 8 CFR
part 292.

§ 240.4 Incompetent respondents.

When it is impracticable for the re-
spondent to be present at the hearing
because of mental incompetency, the
attorney, legal representative, legal
guardian, near relative, or friend who
was served with a copy of the notice to
appear shall be permitted to appear on
behalf of the respondent. If such a per-
son cannot reasonably be found or fails
or refuses to appear, the custodian of
the respondent shall be requested to
appear on behalf of the respondent.

§ 240.5 Interpreter.

Any person acting as an interpreter
in a hearing before an immigration
judge under this part shall be sworn to
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