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§3.7 Notice of certification.

Whenever, in accordance with the
provisions of §3.1(c), a case is certified
to the Board, the alien or other party
affected shall be given notice of certifi-
cation. An Immigration Judge or Serv-
ice officer may certify a case only after
an initial decision has been made and
before an appeal has been taken. If it is
known at the time the initial decision
is rendered that the case will be cer-
tified, the notice of certification shall
be included in such decision and no fur-
ther notice of certification shall be re-
quired. If it is not known until after
the initial decision is rendered that the
case will be certified, the office of the
Service or the Immigration Court hav-
ing administrative control over the
record of proceeding shall cause a No-
tice of Certification to be served upon
the parties. In either case, the notice
shall inform the parties that the case
is required to be certified to the Board
and that they have the right to make
representations before the Board, in-
cluding the making of a request for
oral argument and the submission of a
brief. If either party desires to submit
a brief, it shall be submitted to the of-
fice of the Service or the Immigration
Court having administrative control
over the record of proceeding for trans-
mittal to the Board within the time
prescribed in §3.3(c). The case shall be
certified and forwarded to the Board by
the office of the Service or Immigra-
tion Court having administrative juris-
diction over the case upon receipt of
the brief, or upon the expiration of the
time within which the brief may be
submitted, or upon receipt of a written
waiver of the right to submit a brief.
The Board in its discretion may elect
to accept for review or not accept for
review any such certified case. If the
Board declines to accept a certified
case for review, the underlying decision
shall become final on the date the
Board declined to accept the case.

[61 FR 18907, Apr. 29, 1996]

§3.8 Fees.

(a) Appeal from decision of an Immigra-
tion Judge or motion within the jurisdic-
tion of the Board. Except as provided in
paragraph (c) of this section or when
filed by an officer of the Service, a No-
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tice of Appeal to the Board of Immigra-
tion Appeals of Decision of Immigra-
tion Judge (Form EOIR-26) filed pursu-
ant to §3.3(a), or a motion related to
Immigration Judge proceedings that is
within the jurisdiction of the Board
and is filed directly with the Board
pursuant to §3.2(g), shall be accom-
panied by the fee specified in applica-
ble provisions of §103.7(b)(1) of this
chapter. Fees shall be paid by check or
money order payable to the ‘“United
States Department of Justice.” Remit-
tances must be drawn on a bank or
other institution located in the United
States and be payable in United States
currency. A remittance shall not sat-
isfy the fee requirements of this sec-
tion if the remittance is found
uncollectible.

(b) Appeal from decision of a Service of-
ficer or motion within the jurisdiction of
the Board. Except as provided in para-
graph (c) of this section, a Notice of
Appeal to the Board of Immigration
Appeals of Decision of District Director
(Form EOIR-29), or a motion related to
such a case filed under this part by any
person other than an officer of the
Service, filed directly with the Service
shall be accompanied by the appro-
priate fee specified, and remitted in ac-
cordance with the provisions of §103.7
of this chapter.

(c) Waiver of fees. The Board may, in
its discretion, authorize the prosecu-
tion of any appeal or any motion over
which the Board has jurisdiction with-
out payment of the required fee. In any
case in which an alien or other party
affected is unable to pay the fee fixed
for an appeal or motion, he or she shall
file with the Notice of Appeal (Form
EOIR-26 or Form EOIR-29) or motion,
an Appeal Fee Waiver Request, (Form
EOIR-26A). If the request does not es-
tablish the inability to pay the re-
quired fee, the appeal or motion will
not be deemed properly filed.

[61 FR 18907, Apr. 29, 1996]
Subpart B—Immigration Court

SOURCE: 62 FR 10331, Mar. 6, 1997, unless
otherwise noted.
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§3.9 Chief Immigration Judge.

The Chief Immigration Judge shall
be responsible for the general super-
vision, direction, and scheduling of the
Immigration Judges in the conduct of
the various programs assigned to them.
The Chief Immigration Judge shall be
assisted by Deputy Chief Immigration
Judges and Assistant Chief Immigra-
tion Judges in the performance of his
or her duties. These shall include, but
are not limited to:

(a) Establishment of operational poli-
cies; and

(b) Evaluation of the performance of
Immigration Courts, making appro-
priate reports and inspections, and tak-
ing corrective action where indicated.

§3.10 Immigration Judges.

Immigration Judges, as defined in 8
CFR part 1, shall exercise the powers
and duties in this chapter regarding
the conduct of exclusion, deportation,
removal, and asylum proceedings and
such other proceedings which the At-
torney General may assign them to
conduct.

§3.11 Administrative control Immigra-
tion Courts.

An administrative control Immigra-
tion Court is one that creates and
maintains Records of Proceedings for
Immigration Courts within an assigned
geographical area. All documents and
correspondence pertaining to a Record
of Proceeding shall be filed with the
Immigration Court having administra-
tive control over that Record of Pro-
ceeding and shall not be filed with any
other Immigration Court. A list of the
administrative control Immigration
Courts with their assigned geo-
graphical areas will be made available
to the public at any Immigration
Court.

Subpart C—Immigration Court—
Rules of Procedure

§3.12 Scope of rules.

These rules are promulgated to assist
in the expeditious, fair, and proper res-
olution of matters coming before Im-
migration Judges. Except where spe-
cifically stated, the rules in this sub-
part apply to matters before Immigra-
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tion Judges, including, but not limited
to, deportation, exclusion, removal,
bond, rescission, departure control,
asylum proceedings, and disciplinary
proceedings under this part 3. The sole
procedures for review of credible fear
determinations by Immigration Judges
are provided for in §3.42.

[67 FR 11571, Apr. 6, 1992, as amended at 62
FR 10331, Mar. 6, 1997; 656 FR 39526, June 27,
2000]

§3.13 Definitions.

As used in this subpart:

Administrative control means custodial
responsibility for the Record of Pro-
ceeding as specified in §3.11.

Charging document means the written
instrument which initiates a pro-
ceeding before an Immigration Judge.
For proceedings initiated prior to April
1, 1997, these documents include an
Order to Show Cause, a Notice to Ap-
plicant for Admission Detained for
Hearing before Immigration Judge, and
a Notice of Intention to Rescind and
Request for Hearing by Alien. For pro-
ceedings initiated after April 1, 1997,
these documents include a Notice to
Appear, a Notice of Referral to Immi-
gration Judge, and a Notice of Inten-
tion to Rescind and Request for Hear-
ing by Alien.

Filing means the actual receipt of a
document by the appropriate Immigra-
tion Court.

Service means physically presenting
or mailing a document to the appro-
priate party or parties; except that an
Order to Show Cause or Notice of De-
portation Hearing shall be served in
person to the alien, or by certified mail
to the alien or the alien’s attorney and
a Notice to Appear or Notice of Re-
moval Hearing shall be served to the
alien in person, or if personal service is
not practicable, shall be served by reg-
ular mail to the alien or the alien’s at-
torney of record.

[62 FR 10332, Mar. 6, 1997]

§3.14 Jurisdiction and commencement
of proceedings.

(a) Jurisdiction vests, and pro-
ceedings before an Immigration Judge
commence, when a charging document
is filed with the Immigration Court by
the Service. The charging document



