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Subpart D—New Construction and Alterations

Subpart D implements section 303 of the
Act, which requires that newly constructed
or altered places of public accommodation or
commercial facilities be readily accessible to
and usable by individuals with disabilities.
This requirement contemplates a high de-
gree of convenient access. It is intended to
ensure that patrons and employees of places
of public accommodation and employees of
commercial facilities are able to get to,
enter, and use the facility.

Potential patrons of places of public ac-
commodation, such as retail establishments,
should be able to get to a store, get into the
store, and get to the areas where goods are
being provided. Employees should have the
same types of access, although those individ-
uals require access to and around the em-
ployment area as well as to the area in
which goods and services are provided.

The ADA is geared to the future—its goal
being that, over time, access will be the rule,
rather than the exception. Thus, the Act
only requires modest expenditures, of the
type addressed in §36.304 of this part, to pro-
vide access to existing facilities not other-
wise being altered, but requires all new con-
struction and alterations to be accessible.

The Act does not require new construction
or alterations; it simply requires that, when
a public accommodation or other private en-
tity undertakes the construction or alter-
ation of a facility subject to the Act, the
newly constructed or altered facility must be
made accessible. This subpart establishes the
requirements for new construction and alter-
ations.

As explained under the discussion of the
definition of ‘‘facility,” §36.104, pending de-
velopment of specific requirements, the De-
partment will not apply this subpart to
places of public accommodation located in
mobile units, boats, or other conveyances.

Section 36.401 New Construction

General

Section 36.401 implements the new con-
struction requirements of the ADA. Section
303 (a)(1) of the Act provides that discrimina-
tion for purposes of section 302(a) of the Act
includes a failure to design and construct fa-
cilities for first occupancy later than 30
months after the date of enactment (i.e.,
after January 26, 1993) that are readily acces-
sible to and usable by individuals with dis-
abilities.

Paragraph 36.401(a)(1) restates the general
requirement for accessible new construction.
The proposed rule stated that ‘‘any public
accommodation or other private entity re-
sponsible for design and construction” must
ensure that facilities conform to this re-
quirement. Various commenters suggested
that the proposed language was not con-
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sistent with the statute because it sub-
stituted ‘‘private entity responsible for de-
sign and construction’ for the statutory lan-
guage; because it did not address liability on
the part of architects, contractors, devel-
opers, tenants, owners, and other entities;
and because it limited the liability of enti-
ties responsible for commercial facilities. In
response, the Department has revised this
paragraph to repeat the language of section
303(a) of the ADA. The Department will in-
terpret this section in a manner consistent
with the intent of the statute and with the
nature of the responsibilities of the various
entities for design, for construction, or for
both.

Designed and Constructed for First
Occupancy

According to paragraph (a)(2), a facility is
subject to the new construction require-
ments only if a completed application for a
building permit or permit extension is filed
after January 26, 1992, and the facility is oc-
cupied after January 26, 1993.

The proposed rule set forth for comment
two alternative ways by which to determine
what facilities are subject to the Act and
what standards apply. Paragraph (a)(2) of the
final rule is a slight variation on Option One
in the proposed rule. The reasons for the De-
partment’s choice of Option One are dis-
cussed later in this section.

Paragraph (a)(2) acknowledges that Con-
gress did not contemplate having actual oc-
cupancy be the sole trigger for the accessi-
bility requirements, because the statute pro-
hibits a failure to ‘‘design and construct for
first occupancy,” rather than requiring ac-
cessibility in facilities actually occupied
after a particular date.

The commenters overwhelmingly agreed
with the Department’s proposal to use a date
certain; many cited the reasons given in the
preamble to the proposed rule. First, it is
helpful for designers and builders to have a
fixed date for accessible design, so that they
can determine accessibility requirements
early in the planning and design stage. It is
difficult to determine accessibility require-
ments in anticipation of the actual date of
first occupancy because of unpredictable and
uncontrollable events (e.g., strikes affecting
suppliers or labor, or natural disasters) that
may delay occupancy. To redesign or recon-
struct portions of a facility if it begins to ap-
pear that occupancy will be later than an-
ticipated would be quite costly. A fixed date
also assists those responsible for enforcing,
or monitoring compliance with, the statute,
and those protected by it.

The Department considered using as a trig-
ger date for application of the accessibility
standards the date on which a permit is
granted. The Department chose instead the
date on which a complete permit application
is certified as received by the appropriate
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government entity. Almost all commenters
agreed with this choice of a trigger date.
This decision is based partly on information
that several months or even years can pass
between application for a permit and receipt
of a permit. Design is virtually complete at
the time an application is complete (i.e., cer-
tified to contain all the information required
by the State, county, or local government).
After an application is filed, delays may
occur before the permit is granted due to nu-
merous factors (not necessarily relating to
accessibility): for example, hazardous waste
discovered on the property, flood plain re-
quirements, zoning disputes, or opposition to
the project from various groups. These fac-
tors should not require redesign for accessi-
bility if the application was completed be-
fore January 26, 1992. However, if the facility
must be redesigned for other reasons, such as
a change in density or environmental preser-
vation, and the final permit is based on a
new application, the rule would require ac-
cessibility if that application was certified
complete after January 26, 1992.

The certification of receipt of a complete
application for a building permit is an appro-
priate point in the process because certifi-
cations are issued in writing by govern-
mental authorities. In addition, this ap-
proach presents a clear and objective stand-
ard.

However, a few commenters pointed out
that in some jurisdictions it is not possible
to receive a ‘‘certification’ that an applica-
tion is complete, and suggested that in those
cases the fixed date should be the date on
which an application for a permit is received
by the government agency. The Department
has included such a provision in
§36.401(a)(2)(1).

The date of January 26, 1992, is relevant
only with respect to the last application for
a permit or permit extension for a facility.
Thus, if an entity has applied for only a
‘“‘foundation’ permit, the date of that permit
application has no effect, because the entity
must also apply for and receive a permit at
a later date for the actual superstructure. In
this case, it is the date of the later applica-
tion that would control, unless construction
is not completed within the time allowed by
the permit, in which case a third permit
would be issued and the date of the applica-
tion for that permit would be determinative
for purposes of the rule.

Choice of Option One for Defining ‘‘Designed
and Constructed for First Occupancy’

Under the option the Department has cho-
sen for determining applicability of the new
construction standards, a building would be
considered to be ‘‘for first occupancy’ after
January 26, 1993, only (1) if the last applica-
tion for a building permit or permit exten-
sion for the facility is certified to be com-
plete (or, in some jurisdictions, received) by
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a State, county, or local government after
January 26, 1992, and (2) if the first certifi-
cate of occupancy is issued after January 26,
1993. The Department also asked for com-
ment on an Option Two, which would have
imposed new construction requirements if a
completed application for a building permit
or permit extension was filed after the enact-
ment of the ADA (July 26, 1990), and the fa-
cility was occupied after January 26, 1993.

The request for comment on this issue
drew a large number of comments expressing
a wide range of views. Most business groups
and some disability rights groups favored
Option One, and some business groups and
most disability rights groups favored Option
Two. Individuals and government entities
were equally divided; several commenters
proposed other options.

Those favoring Option One pointed out
that it is more reasonable in that it allows
time for those subject to the new construc-
tion requirements to anticipate those re-
quirements and to receive technical assist-
ance pursuant to the Act. Numerous com-
menters said that time frames for designing
and constructing some types of facilities (for
example, health care facilities) can range
from two to four years or more. They ex-
pressed concerns that Option Two, which
would apply to some facilities already under
design or construction as of the date the Act
was signed, and to some on which construc-
tion began shortly after enactment, could re-
sult in costly redesign or reconstruction of
those facilities. In the same vein, some Op-
tion One supporters found Option Two objec-
tionable on due process grounds. In their
view, Option Two would mean that in July
1991 (upon issuance of the final DOJ rule) the
responsible entities would learn that ADA
standards had been in effect since July 26,
1990, and this would amount to retroactive
application of standards. Numerous com-
menters characterized Option Two as having
no support in the statute and Option One as
being more consistent with congressional in-
tent.

Those who favored Option Two pointed out
that it would include more facilities within
the coverage of the new construction stand-
ards. They argued that because similar ac-
cessibility requirements are in effect under
State laws, no hardship would be imposed by
this option. Numerous commenters said that
hardship would also be eliminated in light of
their view that the ADA requires compliance
with the Uniform Federal Accessibility
Standards (UFAS) until issuance of DOJ
standards. Those supporting Option Two
claimed that it was more consistent with the
statute and its legislative history.

The Department has chosen Option One
rather than Option Two, primarily on the
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basis of the language of three relevant sec-
tions of the statute. First, section 303(a) re-
quires compliance with accessibility stand-
ards set forth, or incorporated by reference
in, regulations to be issued by the Depart-
ment of Justice. Standing alone, this section
cannot be read to require compliance with
the Department’s standards before those
standards are issued (through this rule-
making). Second, according to section 310 of
the statute, section 303 becomes effective on
January 26, 1992. Thus, section 303 cannot
impose requirements on the design of build-
ings before that date. Third, while section
306(d) of the Act requires compliance with
UFAS if final regulations have not been
issued, that provision cannot reasonably be
read to take effect until July 26, 1991, the
date by which the Department of Justice
must issue final regulations under title III.

Option Two was based on the premise that
the interim standards in section 306(d) take
effect as of the ADA’s enactment (July 26,
1990), rather than on the date by which the
Department of Justice regulations are due to
be issued (July 26, 1991). The initial clause of
section 306(d)(1) itself is silent on this ques-
tion:

If final regulations have not been issued
pursuant to this section, for new construc-
tion for which a * * * building permit is ob-
tained prior to the issuance of final regula-
tions * * * (interim standards apply).

The approach in Option Two relies partly
on the language of section 310 of the Act,
which provides that section 306, the interim
standards provision, takes effect on the date
of enactment. Under this interpretation the
interim standards provision would prevail
over the operative provision, section 303,
which requires that new construction be ac-
cessible and which becomes effective Janu-
ary 26, 1992. This approach would also require
construing the language of section 306(d)(1)
to take effect before the Department’s stand-
ards are due to be issued. The preferred read-
ing of section 306 is that it would require
that, if the Department’s final standards had
not been issued by July 26, 1991, UFAS would
apply to certain buildings until such time as
the Department’s standards were issued.

General Substantive Requirements of the
New Construction Provisions

The rule requires, as does the statute, that
covered newly constructed facilities be read-
ily accessible to and usable by individuals
with disabilities. The phrase ‘‘readily acces-
sible to and usable by individuals with dis-
abilities” is a term that, in slightly varied
formulations, has been used in the Architec-
tural Barriers Act of 1968, the Fair Housing
Act, the regulations implementing section
504 of the Rehabilitation Act of 1973, and cur-
rent accessibility standards. It means, with
respect to a facility or a portion of a facility,
that it can be approached, entered, and used
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by individuals with disabilities (including
mobility, sensory, and cognitive impair-
ments) easily and conveniently. A facility
that is constructed to meet the requirements
of the rule’s accessibility standards will be
considered readily accessible and usable with
respect to construction. To the extent that a
particular type or element of a facility is not
specifically addressed by the standards, the
language of this section is the safest guide.

A private entity that renders an ‘‘acces-
sible’” building inaccessible in its operation,
through policies or practices, may be in vio-
lation of section 302 of the Act. For example,
a private entity can render an entrance to a
facility inaccessible by keeping an accessible
entrance open only during certain hours
(whereas the facility is available to others
for a greater length of time). A facility could
similarly be rendered inaccessible if a person
with disabilities is significantly limited in
her or his choice of a range of accommoda-
tions.

Ensuring access to a newly constructed fa-
cility will include providing access to the fa-
cility from the street or parking lot, to the
extent the responsible entity has control
over the route from those locations. In some
cases, the private entity will have no control
over access at the point where streets, curbs,
or sidewalks already exist, and in those in-
stances the entity is encouraged to request
modifications to a sidewalk, including in-
stallation of curb cuts, from a public entity
responsible for them. However, as some com-
menters pointed out, there is no obligation
for a private entity subject to title III of the
ADA to seek or ensure compliance by a pub-
lic entity with title II. Thus, although a lo-
cality may have an obligation under title II
of the Act to install curb cuts at a particular
location, that responsibility is separate from
the private entity’s title III obligation, and
any involvement by a private entity in seek-
ing cooperation from a public entity is pure-
ly voluntary in this context.

Work Areas

Proposed paragraph 36.401(b) addressed ac-
cess to employment areas, rather than to the
areas where goods or services are being pro-
vided. The preamble noted that the proposed
paragraph provided guidance for new con-
struction and alterations until more specific
guidance was issued by the ATBCB and re-
flected in this Department’s regulation. The
entire paragraph has been deleted from this
section in the final rule. The concepts of
paragraphs (b) (1), (2), and (5) of the proposed
rule are included, with modifications and ex-
pansion, in ADAAG. Paragraphs (3) and (4) of
the proposed rule, concerning fixtures and
equipment, are not included in the rule or in
ADAAG.

Some commenters asserted that questions
relating to new construction and alterations
of work areas should be addressed by the
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EEOC under title I, as employment concerns.
However, the legislative history of the stat-
ute clearly indicates that the new construc-
tion and alterations requirements of title III
were intended to ensure accessibility of new
facilities to all individuals, including em-
ployees. The language of section 303 sweeps
broadly in its application to all public ac-
commodations and commercial facilities.
EEOC’s title I regulations will address acces-
sibility requirements that come into play
when ‘‘reasonable accommodation” to indi-
vidual employees or applicants with disabil-
ities is mandated under title I.

The issues dealt with in proposed §36.401(b)
(1) and (2) are now addressed in ADAAG sec-
tion 4.1.1(3). The Department’s proposed
paragraphs would have required that areas
that will be used only by employees as work
stations be constructed so that individuals
with disabilities could approach, enter, and
exit the areas. They would not have required
that all individual work stations be con-
structed or equipped (for example, with
shelves that are accessible or adaptable) to
be accessible. This approach was based on
the theory that, as long as an employee with
disabilities could enter the building and get
to and around the employment area, modi-
fications in a particular work station could
be instituted as a ‘‘reasonable accommoda-
tion” to that employee if the modifications
were necessary and they did not constitute
an undue hardship.

Almost all of the commenters agreed with
the proposal to require access to a work area
but not to require accessibility of each indi-
vidual work station. This principle is in-
cluded in ADAAG 4.1.1(3). Several of the
comments related to the requirements of the
proposed ADAAG and have been addressed in
the accessibility standards.

Proposed paragraphs (b) (3) and (4) would
have required that consideration be given to
placing fixtures and equipment at accessible
heights in the first instance, and to pur-
chasing new equipment and fixtures that are
adjustable. These paragraphs have not been
included in the final rule because the rule in
most instances does not establish accessi-
bility standards for purchased equipment.
(See discussion elsewhere in the preamble of
proposed §36.309.) While the Department en-
courages entities to consider providing ac-
cessible or adjustable fixtures and equipment
for employees, this rule does not require
them to do so.

Paragraph (b)(6) of proposed §36.401 clari-
fied that proposed paragraph (b) did not
limit the requirement that employee areas
other than individual work stations must be
accessible. For example, areas that are em-
ployee ‘‘common use’ areas and are not sole-
ly used as work stations (e.g., employee
lounges, cafeterias, health units, exercise fa-
cilities) are treated no differently under this
regulation than other parts of a building;
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they must be constructed or altered in com-
pliance with the accessibility standards.
This principle is not stated in §36.401 but is
implicit in the requirements of this section
and ADAAG.

Commercial Facilities in Private Residences

Section 36.401(b) of the final rule is a new
provision relating to commercial facilities
located in private residences. The proposed
rule addressed these requirements in the pre-
amble to §36.207, ‘‘Places of public accommo-
dation located in private residences.” The
preamble stated that the approach for com-
mercial facilities would be the same as that
for places of public accommodation, i.e.,
those portions used exclusively as a commer-
cial facility or used as both a commercial fa-
cility and for residential purposes would be
covered. Because commercial facilities are
only subject to new construction and alter-
ations requirements, however, the covered
portions would only be subject to subpart D.
This approach is reflected in §36.401(b)(1).

The Department is aware that the statu-
tory definition of ‘‘commercial facility’’ ex-
cludes private residences because they are
‘“‘expressly exempted from coverage under
the Fair Housing Act of 1968, as amended.”
However, the Department interprets that ex-
emption as applying only to facilities that
are exclusively residential. When a facility is
used as both a residence and a commercial
facility, the exemption does not apply.

Paragraph (b)(2) is similar to the new para-
graph (b) under §36.207, ‘‘Places of public ac-
commodation located in private residences.”
The paragraph clarifies that the covered por-
tion includes not only the space used as a
commercial facility, but also the elements
used to enter the commercial facility, e.g.,
the homeowner’s front sidewalk, if any; the
doorway; the hallways; the restroom, if used
by employees or visitors of the commercial
facility; and any other portion of the resi-
dence, interior or exterior, used by employ-
ees or visitors of the commercial facility.

As in the case of public accommodations
located in private residences, the new con-
struction standards only apply to the extent
that a portion of the residence is designed or
intended for use as a commercial facility.
Likewise, if a homeowner alters a portion of
his home to convert it to a commercial facil-
ity, that work must be done in compliance
with the alterations standards in appendix
A.

Structural Impracticability

Proposed §36.401(c) is included in the final
rule with minor changes. It details a statu-
tory exception to the new construction re-
quirement: the requirement that new con-
struction be accessible does not apply where
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an entity can demonstrate that it is struc-
turally impracticable to meet the require-
ments of the regulation. This provision is
also included in ADAAG, at section
4.1.1(5)(a).

Consistent with the legislative history of
the ADA, this narrow exception will apply
only in rare and unusual circumstances
where unique characteristics of terrain make
accessibility unusually difficult. Such limi-
tations for topographical problems are anal-
ogous to an acknowledged limitation in the
application of the accessibility requirements
of the Fair Housing Amendments Act
(FHAA) of 1988.

Almost all commenters supported this in-
terpretation. Two commenters argued that
the DOJ requirement is too limiting and
would not exempt some buildings that
should be exempted because of soil condi-
tions, terrain, and other unusual site condi-
tions. These commenters suggested consist-
ency with HUD’s Fair Housing Accessibility
Guidelines (56 FR 9472 (1991)), which gen-
erally would allow exceptions from accessi-
bility requirements, or allow compliance
with less stringent requirements, on sites
with slopes exceeding 10%.

The Department is aware of the provisions
in HUD’s guidelines, which were issued on
March 6, 1991, after passage of the ADA and
publication of the Department’s proposed
rule. The approach taken in these guidelines,
which apply to different types of construc-
tion and implement different statutory re-
quirements for new construction, does not
bind this Department in regulating under
the ADA. The Department has included in
the final rule the substance of the proposed
provision, which is faithful to the intent of
the statute, as expressed in the legislative
history. (See Senate report at 70-71; Edu-
cation and Labor report at 120.)

The limited structural impracticability ex-
ception means that it is acceptable to devi-
ate from accessibility requirements only
where unique characteristics of terrain pre-
vent the incorporation of accessibility fea-
tures and where providing accessibility
would destroy the physical integrity of a fa-
cility. A situation in which a building must
be built on stilts because of its location in
marshlands or over water is an example of
one of the few situations in which the excep-
tion for structural impracticability would
apply.

This exception to accessibility require-
ments should not be applied to situations in
which a facility is located in ‘‘hilly’’ terrain
or on a plot of land upon which there are
steep grades. In such circumstances, accessi-
bility can be achieved without destroying
the physical integrity of a structure, and is
required in the construction of new facili-
ties.

Some commenters asked for clarification
concerning when and how to apply the ADA
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rules or the Fair Housing Accessibility
Guidelines, especially when a facility may be
subject to both because of mixed use. Guid-
ance on this question is provided in the dis-
cussion of the definitions of place of public
accommodation and commercial facility.
With respect to the structural imprac-
ticability exception, a mixed-use facility
could not take advantage of the Fair Hous-
ing exemption, to the extent that it is less
stringent than the ADA exemption, except
for those portions of the facility that are
subject only to the Fair Housing Act.

As explained in the preamble to the pro-
posed rule, in those rare circumstances in
which it is structurally impracticable to
achieve full compliance with accessibility re-
tirements under the ADA, places of public
accommodation and commercial facilities
should still be designed and constructed to
incorporate accessibility features to the ex-
tent that the features are structurally prac-
ticable. The accessibility requirements
should not be viewed as an all-or-nothing
proposition in such circumstances.

If it is structurally impracticable for a fa-
cility in its entirety to be readily accessible
to and usable by people with disabilities,
then those portions that can be made acces-
sible should be made accessible. If a building
cannot be constructed in compliance with
the full range of accessibility requirements
because of structural impracticability, then
it should still incorporate those features
that are structurally practicable. If it is
structurally impracticable to make a par-
ticular facility accessible to persons who
have particular types of disabilities, it is
still appropriate to require it to be made ac-
cessible to persons with other types of dis-
abilities. For example, a facility that is of
necessity built on stilts and cannot be made
accessible to persons who use wheelchairs be-
cause it is structurally impracticable to do
so, must be made accessible for individuals
with vision or hearing impairments or other
kinds of disabilities.

Elevator Exemption

Section 36.401(d) implements the ‘‘elevator
exemption’” for new construction in section
303(b) of the ADA. The elevator exemption is
an exception to the general requirement that
new facilities be readily accessible to and us-
able by individuals with disabilities. Gen-
erally, an elevator is the most common way
to provide individuals who use wheelchairs
“‘ready access’ to floor levels above or below
the ground floor of a multi-story building.
Congress, however, chose not to require ele-
vators in new small buildings, that is, those
with less than three stories or less than 3,000
square feet per story. In buildings eligible for
the exemption, therefore, ‘‘ready access’”
from the building entrance to a floor above
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or below the ground floor is not required, be-
cause the statute does not require that an el-
evator be installed in such buildings. The el-
evator exemption does not apply, however,
to a facility housing a shopping center, a
shopping mall, or the professional office of a
health care provider, or other categories of
facilities as determined by the Attorney
General. For example, a new office building
that will have only two stories, with no ele-
vator planned, will not be required to have
an elevator, even if each story has 20,000
square feet. In other words, having either
less than 3000 square feet per story or less
than three stories qualifies a facility for the
exemption; it need not qualify for the ex-
emption on both counts. Similarly, a facility
that has five stories of 2800 square feet each
qualifies for the exemption. If a facility has
three or more stories at any point, it is not
eligible for the elevator exemption unless all
the stories are less than 3000 square feet.

The terms ‘‘shopping center or shopping
mall” and ‘‘professional office of a health
care provider” are defined in this section.
They are substantively identical to the defi-
nitions included in the proposed rule in
§36.104, ‘‘Definitions.” They have been moved
to this section because, as commenters
pointed out, they are relevant only for the
purposes of the elevator exemption, and in-
clusion in the general definitions section
could give the incorrect impression that an
office of a health care provider is not covered
as a place of public accommodation under
other sections of the rule, unless the office
falls within the definition.

For purposes of §36.401, a ‘‘shopping center
or shopping mall”’ is (1) a building housing
five or more sales or rental establishments,
or (2) a series of buildings on a common site,
either under common ownership or common
control or developed either as one project or
as a series of related projects, housing five or
more sales or rental establishments. The
term ‘‘shopping center or shopping mall”
only includes floor levels containing at least
one sales or rental establishment, or any
floor level that was designed or intended for
use by at least one sales or rental establish-
ment.

Any sales or rental establishment of the
type that is included in paragraph (5) of the
definition of ‘‘place of public accommoda-
tion” (for example, a bakery, grocery store,
clothing store, or hardware store) is consid-
ered a sales or rental establishment for pur-
poses of this definition; the other types of
public accommodations (e.g., restaurants,
laundromats, banks, travel services, health
spas) are not.

In the preamble to the proposed rule, the
Department sought comment on whether the
definition of ‘‘shopping center or mall”
should be expanded to include any of these
other types of public accommodations. The
Department also sought comment on wheth-
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er a series of buildings should fall within the
definition only if they are physically con-
nected.

Most of those responding to the first ques-
tion (overwhelmingly groups representing
people with disabilities, or individual com-
menters) urged that the definition encom-
pass more places of public accommodation,
such as restaurants, motion picture houses,
laundromats, dry cleaners, and banks. They
pointed out that often it is not known what
types of establishments will be tenants in a
new facility. In addition, they noted that
malls are advertised as entities, that their
appeal is in the ‘‘package’ of services offered
to the public, and that this package often in-
cludes the additional types of establishments
mentioned.

Commenters representing business groups
sought to exempt banks, travel services, gro-
cery stores, drug stores, and freestanding re-
tail stores from the elevator requirement.
They based this request on the desire to con-
tinue the practice in some locations of incor-
porating mezzanines housing administrative
offices, raised pharmacist areas, and raised
areas in the front of supermarkets that
house safes and are used by managers to
oversee operations of check-out aisles and
other functions. Many of these concerns are
adequately addressed by ADAAG. Apart from
those addressed by ADAAG, the Department
sees no reason to treat a particular type of
sales or rental establishment differently
from any other. Although banks and travel
services are not included as ‘‘sales or rental
establishments,”” because they do not fall
under paragraph (5) of the definition of place
of public accommodation, grocery stores and
drug stores are included.

The Department has declined to include
places of public accommodation other than
sales or rental establishments in the defini-
tion. The statutory definition of ‘‘public ac-
commodation” (section 301(7)) lists 12 types
of establishments that are considered public
accommodations. Category (E) includes ‘‘a
bakery, grocery store, clothing store, hard-
ware store, shopping center, or other sales or
rental establishment.”” This arrangement
suggests that it is only these types of estab-
lishments that would make up a shopping
center for purposes of the statute. To include
all types of places of public accommodation,
or those from 6 or 7 of the categories, as
commenters suggest, would overly limit the
elevator exemption; the universe of facilities
covered by the definition of ‘‘shopping cen-
ter” could well exceed the number of multi-
tenant facilities not covered, which would
render the exemption almost meaningless.

For similar reasons, the Department is re-
taining the requirement that a building or
series of buildings must house five or more
sales or rental establishments before it falls
within the definition of ‘‘shopping center.”
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Numerous commenters objected to the num-
ber and requested that the number be low-
ered from five to three or four. Lowering the
number in this manner would include an in-
ordinately large number of two-story multi-
tenant buildings within the category of
those required to have elevators.

The responses to the question concerning
whether a series of buildings should be con-
nected in order to be covered were varied.
Generally, disability rights groups and some
government agencies said a series of build-
ings should not have to be connected, and
pointed to a trend in some areas to build
shopping centers in a garden or village set-
ting. The Department agrees that this design
choice should not negate the elevator re-
quirement for new construction. Some busi-
ness groups answered the question in the af-
firmative, and some suggested a different
definition of shopping center. For example,
one commenter recommended the addition of
a requirement that the five or more estab-
lishments be physically connected on the
non-ground floors by a common pedestrian
walkway or pathway, because otherwise a se-
ries of stand-alone facilities would have to
comply with the elevator requirement, which
would be unduly burdensome and perhaps in-
feasible. Another suggested use of what it
characterized as the standard industry defi-
nition: ‘“A group of retail stores and related
business facilities, the whole planned, devel-
oped, operated and managed as a unit.”
While the rule’s definition would reach a se-
ries of related projects that are under com-
mon control but were not developed as a sin-
gle project, the Department considers such a
facility to be a shopping center within the
meaning of the statute. However, in light of
the hardship that could confront a series of
existing small stand-alone buildings if ele-
vators were required in alterations, the De-
partment has included a common access
route in the definition of shopping center or
shopping mall for purposes of §36.404.

Some commenters suggested that access to
restrooms and other shared facilities open to
the public should be required even if those
facilities were not on a shopping floor. Such
a provision with respect to toilet or bathing
facilities is included in the elevator excep-
tion in final ADAAG 4.1.3(5).

For purposes of this subpart, the rule does
not distinguish between a ‘‘shopping mall”’
(usually a building with a roofed-over com-
mon pedestrian area serving more than one
tenant in which a majority of the tenants
have a main entrance from the common pe-
destrian area) and a ‘‘shopping center” (e.g.,
a ‘‘shopping strip’’). Any facility housing
five or more of the types of sales or rental
establishments described, regardless of the
number of other types of places of public ac-
commodation housed there (e.g., offices,
movie theatres, restaurants), is a shopping
center or shopping mall.
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For example, a two-story facility built for
mixed-use occupancy on both floors (e.g., by
sales and rental establishments, a movie the-
ater, restaurants, and general office space) is
a shopping center or shopping mall if it
houses five or more sales or rental establish-
ments. If none of these establishments is lo-
cated on the second floor, then only the
ground floor, which contains the sales or
rental establishments, would be a ‘‘shopping
center or shopping mall,” unless the second
floor was designed or intended for use by at
least one sales or rental establishment. In
determining whether a floor was intended for
such use, factors to be considered include the
types of establishments that first occupied
the floor, the nature of the developer’s mar-
keting strategy, i.e., what types of establish-
ments were sought, and inclusion of any de-
sign features particular to rental and sales
establishments.

A ‘“‘professional office of a health care pro-
vider” is defined as a location where a person
or entity regulated by a State to provide
professional services related to the physical
or mental health of an individual makes
such services available to the public. In a
two-story development that houses health
care providers only on the ground floor, the
‘“‘professional office of a health care pro-
vider” is limited to the ground floor unless
the second floor was designed or intended for
use by a health care provider. In determining
if a floor was intended for such use, factors
to be considered include whether the facility
was constructed with special plumbing, elec-
trical, or other features needed by health
care providers, whether the developer mar-
keted the facility as a medical office center,
and whether any of the establishments that
first occupied the floor was, in fact, a health
care provider.

In addition to requiring that a building
that is a shopping center, shopping mall, or
the professional office of a health care pro-
vider have an elevator regardless of square
footage or number of floors, the ADA (sec-
tion 303(b)) provides that the Attorney Gen-
eral may determine that a particular cat-
egory of facilities requires the installation of
elevators based on the usage of the facilities.
The Department, as it proposed to do, has
added to the nonexempt categories termi-
nals, depots, or other stations used for speci-
fied public transportation, and airport pas-
senger terminals. Numerous commenters in
all categories endorsed this proposal; none
opposed it. It is not uncommon for an airport
passenger terminal or train station, for ex-
ample, to have only two floors, with gates on
both floors. Because of the significance of
transportation, because a person with dis-
abilities could be arriving or departing at
any gate, and because inaccessible facilities
could result in a total denial of transpor-
tation services, it is reasonable to require
that newly constructed transit facilities be
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accessible, regardless of square footage or
number of floors. One comment suggested an
amendment that would treat terminals and
stations similarly to shopping centers, by re-
quiring an accessible route only to those
areas used for passenger loading and unload-
ing and for other passenger services. Para-
graph (d)(2)(ii) has been modified accord-
ingly.

Some commenters suggested that other
types of facilities (e.g., educational facili-
ties, libraries, museums, commercial facili-
ties, and social service facilities) should be
included in the category of nonexempt facili-
ties. The Department has not found adequate
justification for including any other types of
facilities in the nonexempt category at this
time.

Section 36.401(d)(2) establishes the opera-
tive requirements concerning the elevator
exemption and its application to shopping
centers and malls, professional offices of
health care providers, transit stations, and
airport passenger terminals. Under the rule’s
framework, it is necessary first to determine
if a new facility (including one or more
buildings) houses places of public accommo-
dation or commercial facilities that are in
the categories for which elevators are re-
quired. If so, and the facility is a shopping
center or shopping mall, or a professional of-
fice of a health care provider, then any area
housing such an office or a sales or rental es-
tablishment or the professional office of a
health care provider is not entitled to the el-
evator exemption.

The following examples illustrate the ap-
plication of these principles:

1. A shopping mall has an upper and a
lower level. There are two ‘‘anchor stores”
(in this case, major department stores at ei-
ther end of the mall, both with exterior en-
trances and an entrance on each level from
the common area). In addition, there are 30
stores (sales or rental establishments) on the
upper level, all of which have entrances from
a common central area. There are 30 stores
on the lower level, all of which have en-
trances from a common central area. Ac-
cording to the rule, elevator access must be
provided to each store and to each level of
the anchor stores. This requirement could be
satisfied with respect to the 60 stores
through elevators connecting the two pedes-
trian levels, provided that an individual
could travel from the elevator to any other
point on that level (i.e., into any store
through a common pedestrian area) on an ac-
cessible path.

2. A commercial (nonresidential) ‘‘town-
house” development is composed of 20 two-
story attached buildings. The facility is de-
veloped as one project, with common owner-
ship, and the space will be leased to retail-
ers. Bach building has one accessible en-
trance from a pedestrian walk to the first
floor. From that point, one can enter a store
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on the first floor, or walk up a flight of
stairs to a store on the second floor. All 40
stores must be accessible at ground floor
level or by accessible vertical access from
that level. This does not mean, however,
that 20 elevators must be installed. Access
could be provided to the second floor by an
elevator from the pedestrian area on the
lower level to an upper walkway connecting
all the areas on the second floor.

3. In the same type of development, it is
planned that retail stores will be housed ex-
clusively on the ground floor, with only of-
fice space (not professional offices of health
care providers) on the second. Elevator ac-
cess need not be provided to the second floor
because all the sales or rental establish-
ments (the entities that make the facility a
shopping center) are located on an accessible
ground floor.

4. In the same type of development, the
space is designed and marketed as medical or
office suites, or as a medical office facility.
Accessible vertical access must be provided
to all areas, as described in example 2.

Some commenters suggested that building
owners who knowingly lease or rent space to
nonexempt places of public accommodation
would violate §36.401. However, the Depart-
ment does not consider leasing or renting in-
accessible space in itself to constitute a vio-
lation of this part. Nor does a change in use
of a facility, with no accompanying alter-
ations (e.g., if a psychiatrist replaces an at-
torney as a tenant in a second-floor office,
but no alterations are made to the office)
trigger accessibility requirements.

Entities cannot evade the requirements of
this section by constructing facilities in
such a way that no story is intended to con-
stitute a ‘‘ground floor.” For example, if a
private entity constructs a building whose
main entrance leads only to stairways or es-
calators that connect with upper or lower
floors, the Department would consider at
least one level of the facility a ground story.

The rule requires in §36.401(d)(3), con-
sistent with the proposed rule, that, even if
a building falls within the elevator exemp-
tion, the floor or floors other than the
ground floor must nonetheless be accessible,
except for elevator access, to individuals
with disabilities, including people who use
wheelchairs. This requirement applies to
buildings that do not house sales or rental
establishments or the professional offices of
a health care provider as well as to those in
which such establishments or offices are all
located on the ground floor. In such a situa-
tion, little added cost is entailed in making
the second floor accessible, because it is
similar in structure and floor plan to the
ground floor.

There are several reasons for this provi-
sion. First, some individuals who are mobil-
ity impaired may work on a building’s sec-
ond floor, which they can reach by stairs and
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the use of crutches; however, the same indi-
viduals, once they reach the second floor,
may then use a wheelchair that is kept in
the office. Secondly, because the first floor
will be accessible, there will be little addi-
tional cost entailed in making the second
floor, with the same structure and generally
the same floor plan, accessible. In addition,
the second floor must be accessible to those
persons with disabilities who do not need ele-
vators for level changes (for example, per-
sons with sight or hearing impairments and
those with certain mobility impairments).
Finally, if an elevator is installed in the fu-
ture for any reason, full access to the floor
will be facilitated.

One commenter asserted that this provi-
sion goes beyond the Department’s authority
under the Act, and disagreed with the De-
partment’s claim that little additional cost
would be entailed in compliance. However,
the provision is taken directly from the leg-
islative history (see Education and Labor re-
port at 114).

One commenter said that where an eleva-
tor is not required, platform lifts should be
required. Two commenters pointed out that
the elevator exemption is really an exemp-
tion from the requirement for providing an
accessible route to a second floor not served
by an elevator. The Department agrees with
the latter comment. Lifts to provide access
between floors are not required in buildings
that are not required to have elevators. This
point is specifically addressed in the appen-
dix to ADAAG (§4.1.3(5)). ADAAG also ad-
dresses in detail the situations in which lifts
are permitted or required.

Section 36.402 Alterations

Sections 36.402-36.405 implement section
303(a)(2) of the Act, which requires that al-
terations to existing facilities be made in a
way that ensures that the altered portion is
readily accessible to and usable by individ-
uals with disabilities. This part does not re-
quire alterations; it simply provides that
when alterations are undertaken, they must
be made in a manner that provides access.

Section 36.402(a)(1) provides that any alter-
ation to a place of public accommodation or
a commercial facility, after January 26, 1992,
shall be made so as to ensure that, to the
maximum extent feasible, the altered por-
tions of the facility are readily accessible to
and usable by individuals with disabilities,
including individuals who use wheelchairs.

The proposed rule provided that an alter-
ation would be deemed to be undertaken
after January 26, 1992, if the physical alter-
ation of the property is in progress after that
date. Commenters pointed out that this pro-
vision would, in some cases, produce an un-
just result by requiring the redesign or ret-
rofitting of projects initiated before this
part established the ADA accessibility stand-
ards. The Department agrees that the pro-
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posed rule would, in some instances, unfairly
penalize projects that were substantially
completed before the effective date. There-
fore, paragraph (a)(2) has been revised to
specify that an alteration will be deemed to
be undertaken after January 26, 1992, if the
physical alteration of the property begins
after that date. As a matter of interpreta-
tion, the Department will construe this pro-
vision to apply to alterations that require a
permit from a State, County or local govern-
ment, if physical alterations pursuant to the
terms of the permit begin after January 26,
1992. The Department recognizes that this
application of the effective date may require
redesign of some facilities that were planned
prior to the publication of this part, but no
retrofitting will be required of facilities on
which the physical alterations were initiated
prior to the effective date of the Act. Of
course, nothing in this section in any way al-
ters the obligation of any facility to remove
architectural barriers in existing facilities
to the extent that such barrier removal is
readily achievable.

Paragraph (b) provides that, for the pur-
poses of this part, an ‘‘alteration’” is a
change to a place of public accommodation
or a commercial facility that affects or could
affect the usability of the building or facility
or any part thereof. One commenter sug-
gested that the concept of usability should
apply only to those changes that affect ac-
cess by persons with disabilities. The Depart-
ment remains convinced that the Act re-
quires the concept of ‘‘usability’ to be read
broadly to include any change that affects
the usability of the facility, not simply
changes that relate directly to access by in-
dividuals with disabilities.

The Department received a significant
number of comments on the examples pro-
vided in paragraphs (b)(1) and (b)(2) of the
proposed rule. Some commenters urged the
Department to limit the application of this
provision to major structural modifications,
while others asserted that it should be ex-
panded to include cosmetic changes such as
painting and wallpapering. The Department
believes that neither approach is consistent
with the legislative history, which requires
this Department’s regulation to be con-
sistent with the accessibility guidelines
(ADAAG) developed by the Architectural and
Transportation Barriers Compliance Board
(ATBCB). Although the legislative history
contemplates that, in some instances, the
ADA accessibility standards will exceed the
current MGRAD requirements, it also clear-
ly indicates the view of the drafters that
“minor changes such as painting or papering
walls * * * do not affect usability’” (Edu-
cation and Labor report at 111, Judiciary re-
port at 64), and, therefore, are not alter-
ations. The proposed rule was based on the
existing MGRAD definition of ‘‘alteration.”
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The language of the final rule has been re-
vised to be consistent with ADAAG, incor-
porated as appendix A to this part.

Some commenters sought clarification of
the intended scope of this section. The pro-
posed rule contained illustrations of changes
that affect usability and those that do not.
The intent of the illustrations was to explain
the scope of the alterations requirement; the
effect was to obscure it. As a result of the il-
lustrations, some commenters concluded
that any alteration to a facility, even a
minor alteration such as relocating an elec-
trical outlet, would trigger an extensive ob-
ligation to provide access throughout an en-
tire facility. That result was never con-
templated.

Therefore, in this final rule paragraph
(b)(1) has been revised to include the major
provisions of paragraphs (b)(1) and (b)(2) of
the proposed rule. The examples in the pro-
posed rule have been deleted. Paragraph
(b)(1) now provides that alterations include,
but are not limited to, remodeling, renova-
tion, rehabilitation, reconstruction, historic
restoration, changes or rearrangement in
structural parts or elements, and changes or
rearrangement in the plan configuration of
walls and full-height partitions. Normal
maintenance, reroofing, painting or
wallpapering, asbestos removal, or changes
to mechanical and electrical systems are not
alterations unless they affect the usability
of building or facility.

Paragraph (b)(2) of this final rule was
added to clarify the scope of the alterations
requirement. Paragraph (b)(2) provides that
if existing elements, spaces, or common
areas are altered, then each such altered ele-
ment, space, or area shall comply with the
applicable provisions of appendix A
(ADAAG). As provided in §36.403, if an al-
tered space or area is an area of the facility
that contains a primary function, then the
requirements of that section apply.

Therefore, when an entity undertakes a
minor alteration to a place of public accom-
modation or commercial facility, such as
moving an electrical outlet, the new outlet
must be installed in compliance with
ADAAG. (Alteration of the elements listed in
§36.403(c)(2) cannot trigger a path of travel
obligation.) If the alteration is to an area,
such as an employee lounge or locker room,
that is not an area of the facility that con-
tains a primary function, that area must
comply with ADAAG. It is only when an al-
teration affects access to or usability of an
area containing a primary function, as op-
posed to other areas or the elements listed in
§36.403(c)(2), that the path of travel to the al-
tered area must be made accessible.

The Department received relatively few
comments on paragraph (c), which explains
the statutory phrase ‘‘to the maximum ex-
tent feasible.” Some commenters suggested
that the regulation should specify that cost
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is a factor in determining whether it is fea-
sible to make an altered area accessible. The
legislative history of the ADA indicates that
the concept of feasibility only reaches the
question of whether it is possible to make
the alteration accessible in compliance with
this part. Costs are to be considered only
when an alteration to an area containing a
primary function triggers an additional re-
quirement to make the path of travel to the
altered area accessible.

Section 36.402(c) is, therefore, essentially
unchanged from the proposed rule. At the
recommendation of a commenter, the De-
partment has inserted the word ‘‘virtually”
to modify ‘‘impossible’” to conform to the
language of the legislative history. It ex-
plains that the phrase ‘“‘to the maximum ex-
tent feasible’” as used in this section applies
to the occasional case where the nature of an
existing facility makes it virtually impos-
sible to comply fully with applicable accessi-
bility standards through a planned alter-
ation. In the occasional cases in which full
compliance is impossible, alterations shall
provide the maximum physical accessibility
feasible. Any features of the facility that are
being altered shall be made accessible unless
it is technically infeasible to do so. If pro-
viding accessibility in conformance with this
section to individuals with certain disabil-
ities (e.g., those who use wheelchairs) would
not be feasible, the facility shall be made ac-
cessible to persons with other types of dis-
abilities (e.g., those who use crutches or who
have impaired vision or hearing, or those
who have other types of impairments).

Section 36.403 Alterations: Path of Travel

Section 36.403 implements the statutory re-
quirement that any alteration that affects or
could affect the usability of or access to an
area of a facility that contains a primary
function shall be made so as to ensure that,
to the maximum extent feasible, the path of
travel to the altered area, and the restrooms,
telephones, and drinking fountains serving
the altered area, are readily accessible to
and usable by individuals with disabilities,
including individuals who use wheelchairs,
unless the cost and scope of such alterations
is disproportionate to the cost of the overall
alteration. Paragraph (a) restates this statu-
tory requirement.

Paragraph (b) defines a ‘‘primary function”
as a major activity for which the facility is
intended. This paragraph is unchanged from
the proposed rule. Areas that contain a pri-
mary function include, but are not limited
to, the customer services lobby of a bank,
the dining area of a cafeteria, the meeting
rooms in a conference center, as well as of-
fices and all other work areas in which the
activities of the public accommodation or
other private entities using the facility are
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carried out. The concept of ‘‘areas con-
taining a primary function’ is analogous to
the concept of ‘‘functional spaces’ in §3.5 of
the existing Uniform Federal Accessibility
Standards, which defines ‘‘functional spaces’
as ‘‘[t]The rooms and spaces in a building or
facility that house the major activities for
which the building or facility is intended.”

Paragraph (b) provides that areas such as
mechanical rooms, boiler rooms, supply stor-
age rooms, employee lounges and locker
rooms, janitorial closets, entrances, cor-
ridors, and restrooms are not areas con-
taining a primary function. There may be ex-
ceptions to this general rule. For example,
the availability of public restrooms at a
place of public accommodation at a roadside
rest stop may be a major factor affecting
customers’ decisions to patronize the public
accommodation. In that case, a restroom
would be considered to be an ‘‘area con-
taining a primary function” of the facility.

Most of the commenters who addressed
this issue supported the approach taken by
the Department; but a few commenters sug-
gested that areas not open to the general
public or those used exclusively by employ-
ees should be excluded from the definition of
primary function. The preamble to the pro-
posed rule noted that the Department con-
sidered an alternative approach to the defi-
nition of ‘“primary function,” under which a
primary function of a commercial facility
would be defined as a major activity for
which the facility was intended, while a pri-
mary function of a place of public accommo-
dation would be defined as an activity which
involves providing significant goods, serv-
ices, facilities, privileges, advantages, or ac-
commodations. However, the Department
concluded that, although portions of the leg-
islative history of the ADA support this al-
ternative, the better view is that the lan-
guage now contained in §36.403(b) most accu-
rately reflects congressional intent. No com-
menter made a persuasive argument that the
Department’s interpretation of the legisla-
tive history is incorrect.

When the ADA was introduced, the re-
quirement to make alterations accessible
was included in section 302 of the Act, which
identifies the practices that constitute dis-
crimination by a public accommodation. Be-
cause section 302 applies only to the oper-
ation of a place of public accommodation,
the alterations requirement was intended
only to provide access to clients and cus-
tomers of a public accommodation. It was
anticipated that access would be provided to
employees with disabilities under the ‘‘rea-
sonable accommodation’ requirements of
title I. However, during its consideration of
the ADA, the House Judiciary Committee
amended the bill to move the alterations
provision from section 302 to section 303,
which applies to commercial facilities as
well as public accommodations. The Com-
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mittee report accompanying the bill explains
that:

New construction and alterations of both
public accommodations and commercial fa-
cilities must be made readily accessible to
and usable by individuals with disabilities
* % % Hssentially, [this requirement] is de-
signed to ensure that patrons and employees
of public accommodations and commercial
facilities are able to get to, enter and use the
facility * * *. The rationale for making new
construction accessible applies with equal
force to alterations.

Judiciary report at 62-63 (emphasis added).

The ADA, as enacted, contains the lan-
guage of section 303 as it was reported out of
the Judiciary Committee. Therefore, the De-
partment has concluded that the concept of
“primary function” should be applied in the
same manner to places of public accommoda-
tion and to commercial facilities, thereby in-
cluding employee work areas in places of
public accommodation within the scope of
this section.

Paragraph (c) provides examples of alter-
ations that affect the usability of or access
to an area containing a primary function.
The examples include: Remodeling a mer-
chandise display area or employee work
areas in a department store; installing a new
floor surface to replace an inaccessible sur-
face in the customer service area or em-
ployee work areas of a bank; redesigning the
assembly line area of a factory; and install-
ing a computer center in an accounting firm.
This list is illustrative, not exhaustive. Any
change that affects the usability of or access
to an area containing a primary function
triggers the statutory obligation to make
the path of travel to the altered area acces-
sible.

When the proposed rule was drafted, the
Department believed that the rule made it
clear that the ADA would require alterations
to the path of travel only when such alter-
ations are not disproportionate to the alter-
ation to the primary function area. However,
the comments that the Department received
indicated that many commenters believe
that even minor alterations to individual
elements would require additional alter-
ations to the path of travel. To address the
concern of these commenters, a new para-
graph (c)(2) has been added to the final rule
to provide that alterations to such elements
as windows, hardware, controls (e.g. light
switches or thermostats), electrical outlets,
or signage will not be deemed to be alter-
ations that affect the usability of or access
to an area containing a primary function. Of
course, each element that is altered must
comply with ADAAG (appendix A) . The cost
of alterations to individual elements would
be included in the overall cost of an alter-
ation for purposes of determining
disproportionality and would be counted
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when determining the aggregate cost of a se-
ries of small alterations in accordance with
§36.401(h) if the area is altered in a manner
that affects access to or usability of an area
containing a primary function.

Paragraph (d) concerns the respective obli-
gations of landlords and tenants in the cases
of alterations that trigger the path of travel
requirement under §36.403. This paragraph
was contained in the landlord/tenant section
of the proposed rule, §36.201(b). If a tenant is
making alterations upon its premises pursu-
ant to terms of a lease that grant it the au-
thority to do so (even if they constitute al-
terations that trigger the path of travel re-
quirement), and the landlord is not making
alterations to other parts of the facility,
then the alterations by the tenant on its own
premises do not trigger a path of travel obli-
gation upon the landlord in areas of the fa-
cility under the landlord’s authority that are
not otherwise being altered. The legislative
history makes clear that the path of travel
requirement applies only to the entity that
is already making the alteration, and thus
the Department has not changed the final
rule despite numerous comments suggesting
that the tenant be required to provide a path
of travel.

Paragraph (e) defines a ‘‘path of travel” as
a continuous, unobstructed way of pedes-
trian passage by means of which an altered
area may be approached, entered, and exited;
and which connects the altered area with an
exterior approach (including sidewalks,
streets, and parking areas), an entrance to
the facility, and other parts of the facility.
This concept of an accessible path of travel
is analogous to the concepts of ‘‘accessible
route’” and ‘‘circulation path’ contained in
section 3.5 of the current UFAS. Some com-
menters suggested that this paragraph
should address emergency egress. The De-
partment disagrees. ‘‘Path of travel” as it is
used in this section is a term of art under the
ADA that relates only to the obligation of
the public accommodation or commercial fa-
cility to provide additional accessible ele-
ments when an area containing a primary
function is altered. The Department recog-
nizes that emergency egress is an important
issue, but believes that it is appropriately
addressed in ADAAG (appendix A), not in
this paragraph. Furthermore, ADAAG does
not require changes to emergency egress
areas in alterations.

Paragraph (e)(2) is drawn from section 3.5
of UFAS. It provides that an accessible path
of travel may consist of walks and sidewalks,
curb ramps and other interior or exterior pe-
destrian ramps; clear floor paths through
lobbies, corridors, rooms, and other im-
proved areas; parking access aisles; elevators
and lifts; or a combination of such elements.
Paragraph (e)(3) provides that, for the pur-
poses of this part, the term ‘‘path of travel”
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also includes the restrooms, telephones, and
drinking fountains serving an altered area.

Although the Act establishes an expecta-
tion that an accessible path of travel should
generally be included when alterations are
made to an area containing a primary func-
tion, Congress recognized that, in some cir-
cumstances, providing an accessible path of
travel to an altered area may be sufficiently
burdensome in comparison to the alteration
being undertaken to the area containing a
primary function as to render this require-
ment unreasonable. Therefore, Congress pro-
vided, in section 303(a)(2) of the Act, that al-
terations to the path of travel that are dis-
proportionate in cost and scope to the over-
all alteration are not required.

The Act requires the Attorney General to
determine at what point the cost of pro-
viding an accessible path of travel becomes
disproportionate. The proposed rule provided
three options for making this determination.

Two committees of Congress specifically
addressed this issue: the House Committee
on Education and Labor and the House Com-
mittee on the Judiciary. The reports issued
by each committee suggested that accessi-
bility alterations to a path of travel might
be ‘‘disproportionate’ if they exceed 30% of
the alteration costs (Education and Labor
report at 113; Judiciary report at 64). Be-
cause the Department believed that smaller
percentage rates might be appropriate, the
proposed rule sought comments on three op-
tions: 10%, 20%, or 30%.

The Department received a significant
number of comments on this section. Com-
menters representing individuals with dis-
abilities generally supported the use of 30%
(or more); commenters representing covered
entities supported a figure of 10% (or less).
The Department believes that alterations
made to provide an accessible path of travel
to the altered area should be deemed dis-
proportionate to the overall alteration when
the cost exceeds 20% of the cost of the alter-
ation to the primary function area. This ap-
proach appropriately reflects the intent of
Congress to provide access for individuals
with disabilities without causing economic
hardship for the covered public accommoda-
tions and commercial facilities.

The Department has determined that the
basis for this cost calculation shall be the
cost of the alterations to the area containing
the primary function. This approach will en-
able the public accommodation or other pri-
vate entity that is making the alteration to
calculate its obligation as a percentage of a
clearly ascertainable base cost, rather than
as a percentage of the ‘‘total’” cost, an
amount that will change as accessibility al-
terations to the path of travel are made.
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Paragraph (f)(2) (paragraph (e)(2) in the
proposed rule) is unchanged. It provides ex-
amples of costs that may be counted as ex-
penditures required to provide an accessible
path of travel. They include:

* Costs associated with providing an acces-
sible entrance and an accessible route to the
altered area, for example, the cost of wid-
ening doorways or installing ramps;

* Costs associated with making restrooms
accessible, such as installing grab bars, en-
larging toilet stalls, insulating pipes, or in-
stalling accessible faucet controls;

* Costs associated with providing acces-
sible telephones, such as relocating tele-
phones to an accessible height, installing
amplification devices, or installing tele-
communications devices for deaf persons
(TDD’s);

* Costs associated with relocating an inac-
cessible drinking fountain.

Paragraph (f)(1) of the proposed rule pro-
vided that when the cost of alterations nec-
essary to make the path of travel serving an
altered area fully accessible is dispropor-
tionate to the cost of the overall alteration,
the path of travel shall be made accessible to
the maximum extent feasible. In response to
the suggestion of a commenter, the Depart-
ment has made an editorial change in the
final rule (paragraph (g)(1)) to clarify that if
the cost of providing a fully accessible path
of travel is disproportionate, the path of
travel shall be made accessible ‘‘to the ex-
tent that it can be made accessible without
incurring disproportionate costs.”

Paragraph (g)(2) (paragraph (f)(2) in the
NPRM) establishes that priority should be
given to those elements that will provide the
greatest access, in the following order: An
accessible entrance; an accessible route to
the altered area; at least one accessible rest-
room for each sex or a single unisex rest-
room; accessible telephones; accessible
drinking fountains; and, whenever possible,
additional accessible elements such as park-
ing, storage, and alarms. This paragraph is
unchanged from the proposed rule.

Paragraph (h) (paragraph (g) in the pro-
posed rule) provides that the obligation to
provide an accessible path of travel may not
be evaded by performing a series of small al-
terations to the area served by a single path
of travel if those alterations could have been
performed as a single undertaking. If an area
containing a primary function has been al-
tered without providing an accessible path of
travel to serve that area, and subsequent al-
terations of that area, or a different area on
the same path of travel, are undertaken
within three years of the original alteration,
the total cost of alterations to primary func-
tion areas on that path of travel during the
preceding three year period shall be consid-
ered in determining whether the cost of
making the path of travel serving that area
accessible is disproportionate. Only alter-
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ations undertaken after January 26, 1992,
shall be considered in determining if the cost
of providing accessible features is dispropor-
tionate to the overall cost of the alterations.

Section 36.404 Alterations: Elevator Exemption

Section 36.404 implements the elevator ex-
emption in section 303(b) of the Act as it ap-
plies to altered facilities. The provisions of
section 303(b) are discussed in the preamble
to §36.401(d) above. The statute applies the
same exemption to both new construction
and alterations. The principal difference be-
tween the requirements of §36.401(d) and
§36.404 is that, in altering an existing facil-
ity that is not eligible for the statutory ex-
emption, the public accommodation or other
private entity responsible for the alteration
is not required to install an elevator if the
installation of an elevator would be dis-
proportionate in cost and scope to the cost of
the overall alteration as provided in
§36.403(f)(1). In addition, the standards ref-
erenced in §36.406 (ADAAG) provide that in-
stallation of an elevator in an altered facil-
ity is not required if it is ‘‘technically infea-
sible.”

This section has been revised to define the
terms ‘‘professional office of a health care
provider’” and ‘‘shopping center or shopping
mall” for the purposes of this section. The
definition of ‘‘professional office of a health
care provider’ is identical to the definition
included in §36.401(d).

It has been brought to the attention of the
Department that there is some misunder-
standing about the scope of the elevator ex-
emption as it applies to the professional of-
fice of a health care provider. A public ac-
commodation, such as the professional office
of a health care provider, is required to re-
move architectural barriers to its facility to
the extent that such barrier removal is read-
ily achievable (see §36.304), but it is not oth-
erwise required by this part to undertake
new construction or alterations. This part
does not require that an existing two story
building that houses the professional office
of a health care provider be altered for the
purpose of providing elevator access. If, how-
ever, alterations to the area housing the of-
fice of the health care provider are under-
taken for other purposes, the installation of
an elevator might be required, but only if
the cost of the elevator is not dispropor-
tionate to the cost of the overall alteration.
Neither the Act nor this part prohibits a
health care provider from locating his or her
professional office in an existing facility
that does not have an elevator.

Because of the unique challenges presented
in altering existing facilities, the Depart-
ment has adopted a definition of ‘‘shopping
center or shopping mall” for the purposes of
this section that is slightly different from
the definition adopted under §36.401(d). For
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the purposes of this section, a ‘‘shopping cen-
ter or shopping mall” is (1) a building hous-
ing five or more sales or rental establish-
ments, or (2) a series of buildings on a com-
mon site, connected by a common pedestrian
access route above or below the ground floor,
either under common ownership or common
control or developed either as one project or
as a series of related projects, housing five or
more sales or rental establishments. As is
the case with new construction, the term
‘“‘shopping center or shopping mall” only in-
cludes floor levels housing at least one sales
or rental establishment, or any floor level
that was designed or intended for use by at
least one sales or rental establishment.

The Department believes that it is appro-
priate to use a different definition of ‘‘shop-
ping center or shopping mall”’ for this sec-
tion than for §36.401, in order to make it
clear that a series of existing buildings on a
common site that is altered for the use of
sales or rental establishments does not be-
come a ‘‘shopping center or shopping mall”’
required to install an elevator, unless there
is a common means of pedestrian access
above or below the ground floor. Without
this exemption, separate, but adjacent,
buildings that were initially designed and
constructed independently of each other
could be required to be retrofitted with ele-
vators, if they were later renovated for a
purpose not contemplated at the time of con-
struction.

Like §36.401(d), §36.404 provides that the
exemptions in this paragraph do not obviate
or limit in any way the obligation to comply
with the other accessibility requirements es-
tablished in this subpart. For example, alter-
ations to floors above or below the ground
floor must be accessible regardless of wheth-
er the altered facility has an elevator. If a
facility that is not required to install an ele-
vator nonetheless has an elevator, that ele-
vator shall meet, to the maximum extent
feasible, the accessibility requirements of
this section.

Section 36.405 Alterations: Historic
Preservation

Section 36.405 gives effect to the intent of
Congress, expressed in section 504(c) of the
Act, that this part recognize the national in-
terest in preserving significant historic
structures. Commenters criticized the De-
partment’s use of descriptive terms in the
proposed rule that are different from those
used in the ADA to describe eligible historic
properties. In addition, some commenters
criticized the Department’s decision to use
the concept of ‘‘substantially impairing”’ the
historic features of a property, which is a
concept employed in regulations imple-
menting section 504 of the Rehabilitation
Act of 1973. Those commenters recommended
that the Department adopt the criteria of
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‘“‘adverse effect’’ published by the Advisory
Council on Historic Preservation under the
National Historic Preservation Act (36 CFR
800.9) as the standard for determining wheth-
er an historic property may be altered.

The Department agrees with these com-
ments to the extent that they suggest that
the language of the rule should conform to
the language employed by Congress in the
ADA. Therefore, the language of this section
has been revised to make it clear that this
provision applies to buildings or facilities
that are eligible for listing in the National
Register of Historic Places under the Na-
tional Historic Preservation Act (16 U.S.C.
470 et seq.) and to buildings or facilities that
are designated as historic under State or
local law. The Department believes, how-
ever, that the criteria of adverse effect em-
ployed under the National Historic Preserva-
tion Act are inappropriate for this rule be-
cause section 504(c) of the ADA specifies that
special alterations provisions shall apply
only when an alteration would ‘‘threaten or
destroy the historic significance of qualified
historic buildings and facilities.”

The Department intends that the excep-
tion created by this section be applied only
in those very rare situations in which it is
not possible to provide access to an historic
property using the special access provisions
in ADAAG. Therefore, paragraph (a) of
§36.405 has been revised to provide that alter-
ations to historic properties shall comply, to
the maximum extent feasible, with section
4.1.7 of ADAAG. Paragraph (b) of this section
has been revised to provide that if it has
been determined, under the procedures estab-
lished in ADAAG, that it is not feasible to
provide physical access to an historic prop-
erty that is a place of public accommodation
in a manner that will not threaten or de-
stroy the historic significance of the prop-
erty, alternative methods of access shall be
provided pursuant to the requirements of
Subpart C.

Section 36.406 Standards for New Construction
and Alterations

Section 36.406 implements the require-
ments of sections 306(b) and 306(c) of the Act,
which require the Attorney General to pro-
mulgate standards for accessible design for
buildings and facilities subject to the Act
and this part that are consistent with the
supplemental minimum guidelines and re-
quirements for accessible design published
by the Architectural and Transportation
Barriers Compliance Board (ATBCB or
Board) pursuant to section 504 of the Act.
This section of the rule provides that new
construction and alterations subject to this
part shall comply with the standards for ac-
cessible design published as appendix A to
this part.

Appendix A contains the Americans with
Disabilities Act Accessibility Guidelines for
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Buildings and Facilities (ADAAG) which is
being published by the ATBCB as a final rule
elsewhere in this issue of the FEDERAL REG-
ISTER. As proposed in this Department’s pro-
posed rule, §36.406(a) adopts ADAAG as the
accessibility standard applicable under this
rule.

Paragraph (b) was not included in the pro-
posed rule. It provides, in chart form, guid-
ance for using ADAAG together with sub-
parts A through D of this part when deter-
mining requirements for a particular facil-
ity. This chart is intended solely as guidance
for the user; it has no effect for purposes of
compliance or enforcement. It does not nec-
essarily provide complete or mandatory in-
formation.

Proposed §36.406(b) is not included in the
final rule. That provision, which would have
taken effect only if the final rule had fol-
lowed the proposed Option Two for §36.401(a),
is unnecessary because the Department has
chosen Option One, as explained in the pre-
amble for that section.

Section 504(a) of the ADA requires the
ATBCB to issue minimum guidelines to sup-
plement the existing Minimum Guidelines
and Requirements for Accessible Design
(MGRAD) (36 CFR part 1190) for purposes of
title III. According to section 504(b) of the
Act, the guidelines are to establish addi-
tional requirements, consistent with the
Act, ‘““to ensure that buildings and facilities
are accessible, in terms of architecture and
design, . . . and communication, to individ-
uals with disabilities.”” Section 306(c) of the
Act requires that the accessibility standards
included in the Department’s regulations be
consistent with the minimum guidelines, in
this case ADAAG.

As explained in the ATBCB’s preamble to
ADAAG, the substance and form of the
guidelines are drawn from several sources.
They use as their model the 1984 Uniform
Federal Accessibility Standards (UFAS) (41
CFR part 101, subpart 101-19.6, appendix),
which are the standards implementing the
Architectural Barriers Act. UFAS is based
on the Board’s 1982 MGRAD. ADAAG follows
the numbering system and format of the pri-
vate sector American National Standard In-
stitute’s ANSI A1l17.1 standards. (American
National Specifications for Making Build-
ings and Facilities Accessible to and Usable
by Physically Handicapped People (ANSI
A117-1980) and American National Standard
for Buildings and Facilities—Providing Ac-
cessibility and Usability for Physically
Handicapped People (ANSI A117.1-1986).)
ADAAG supplements MGRAD. In developing
ADAAG, the Board made every effort to be
consistent with MGRAD and the current and
proposed ANSI Standards, to the extent con-
sistent with the ADA.

ADAAG consists of nine main sections and
a separate appendix. Sections 1 through 3
contain general provisions and definitions.
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Section 4 contains scoping provisions and
technical specifications applicable to all cov-
ered buildings and facilities. The scoping
provisions are listed separately for new con-
struction of sites and exterior facilities; new
construction of buildings; additions; alter-
ations; and alterations to historic properties.
The technical specifications generally re-
print the text and illustrations of the ANSI
A117.1 standard, except where differences are
noted by italics. Sections 5 through 9 of the
guidelines are special application sections
and contain additional requirements for res-
taurants and cafeterias, medical care facili-
ties, business and mercantile facilities, li-
braries, and transient lodging. The appendix
to the guidelines contains additional infor-
mation to aid in understanding the technical
specifications. The section numbers in the
appendix correspond to the sections of the
guidelines to which they relate. An asterisk
after a section number indicates that addi-
tional information appears in the appendix.

ADAAG’s provisions are further explained
under Summary of ADAAG below.

GENERAL COMMENTS

One commenter urged the Department to
move all or portions of subpart D, New Con-
struction and Alterations, to the appendix
(ADAAG) or to duplicate portions of subpart
D in the appendix. The commenter correctly
pointed out that subpart D is inherently
linked to ADAAG, and that a self-contained
set of rules would be helpful to users. The
Department has attempted to simplify use of
the two documents by deleting some para-
graphs from subpart D (e.g., those relating to
work areas), because they are included in
ADAAG. However, the Department has re-
tained in subpart D those sections that are
taken directly from the statute or that give
meaning to specific statutory concepts (e.g.,
structural impracticability, path of travel).
While some of the subpart D provisions are
duplicated in ADAAG, others are not. For
example, issues relating to path of travel and
disproportionality in alterations are not ad-
dressed in detail in ADAAG. (The structure
and contents of the two documents are ad-
dressed below under Summary of ADAAG.)
While the Department agrees that it would
be useful to have one self-contained docu-
ment, the different focuses of this rule and
ADAAG do not permit this result at this
time. However, the chart included in
§36.406(b) should assist users in applying the
provisions of subparts A through D, and
ADAAG together.

Numerous business groups have urged the
Department not to adopt the proposed
ADAAG as the accessibility standards, be-
cause the requirements established are too
high, reflect the ‘‘state of the art,” and are
inflexible, rigid, and impractical. Many of
these objections have been lodged on the
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basis that ADAAG exceeds the statutory
mandate to establish “minimum’’ guidelines.
In the view of the Department, these com-
menters have misconstrued the meaning of
the term ‘“minimum guidelines.” The statute
clearly contemplates that the guidelines es-
tablish a level of access—a minimum—that
the standards must meet or exceed. The
guidelines are not to be ‘“minimal” in the
sense that they would provide for a low level
of access. To the contrary, Congress empha-
sized that the ADA requires a ‘‘high degree
of convenient access.” Education and Labor
report at 117-18. The legislative history ex-
plains that the guidelines may not ‘‘reduce,
weaken, narrow or set less accessibility
standards than those included in existing
MGRAD” and should provide greater guid-
ance in communication accessibility for in-
dividuals with hearing and vision impair-
ments. Id. at 139. Nor did Congress con-
template a set of guidelines less detailed
than ADAAG:; the statute requires that the
ADA guidelines supplement the existing
MGRAD. When it established the statutory
scheme, Congress was aware of the content
and purpose of the 1982 MGRAD; as ADAAG
does with respect to ADA, MGRAD estab-
lishes a minimum level of access that the Ar-
chitectural Barriers Act standards (.e.,
UFAS) must meet or exceed, and includes a
high level of detail.

Many of the same commenters urged the
Department to incorporate as its accessi-
bility standards the ANSI standard’s tech-
nical provisions and to adopt the proposed
scoping provisions under development by the
Council of American Building Officials’
Board for the Coordination of Model Codes
(BCMC). They contended that the ANSI
standard is familiar to and accepted by pro-
fessionals, and that both documents are de-
veloped through consensus. They suggested
that ADAAG will not stay current, because
it does not follow an established cyclical re-
view process, and that it is not likely to be
adopted by nonfederal jurisdictions in State
and local codes. They urged the Department
and the Board to coordinate the ADAAG pro-
visions and any substantive changes to them
with the ANSI A117 committee in order to
maintain a consistent and uniform set of ac-
cessibility standards that can be efficiently
and effectively implemented at the State
and local level through the existing building
regulatory processes.

The Department shares the commenters’
goal of coordination between the private sec-
tor and Federal standards, to the extent that
coordination can lead to substantive require-
ments consistent with the ADA. A single ac-
cessibility standard, or consistent accessi-
bility standards, that can be used for ADA
purposes and that can be incorporated or ref-
erenced by State and local governments,
would help to ensure that the ADA require-
ments are routinely implemented at the de-
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sign stage. The Department plans to work
toward this goal.

The Department, however, must comply
with the requirements of the ADA, the Fed-
eral Advisory Committee Act (b U.S.C app. 1
et seq.) and the Administrative Procedure
Act (b U.S.C 551 et seq.). Neither the Depart-
ment nor the Board can adopt private re-
quirements wholesale. Furthermore, neither
the 1991 ANSI A117 Standard revision nor the
BCMC process is complete. Although the
ANSI and BCMC provisions are not final, the
Board has carefully considered both the draft
BCMC scoping provisions and draft ANSI
technical standards and included their lan-
guage in ADAAG wherever consistent with
the ADA.

Some commenters requested that, if the
Department did not adopt ANSI by ref-
erence, the Department declare compliance
with ANSI/BCMC to constitute equivalency
with the ADA standards. The Department
has not adopted this recommendation but
has instead worked as a member of the
ATBCB to ensure that its accessibility
standards are practical and usable. In addi-
tion, as explained under subpart F, Certifi-
cation of State Laws or Local Building
Codes, the proper forum for further evalua-
tion of this suggested approach would be in
conjunction with the certification process.

Some commenters urged the Department
to allow an additional comment period after
the Board published its guidelines in final
form, for purposes of affording the public a
further opportunity to evaluate the appro-
priateness of including them as the Depart-
ments accessibility standards. Such an addi-
tional comment period is unnecessary and
would unduly delay the issuance of final reg-
ulations. The Department put the public on
notice, through the proposed rule, of its in-
tention to adopt the proposed ADAAG, with
any changes made by the Board, as the ac-
cessibility standards. As a member of the
Board and of its ADA Task Force, the De-
partment participated actively in the public
hearings held on the proposed guidelines and
in preparation of both the proposed and final
versions of ADAAG. Many individuals and
groups commented directly to the Depart-
ment’s docket, or at its public hearings,
about ADAAG. The comments received on
ADAAG, whether by the Board or by this De-
partment, were thoroughly analyzed and
considered by the Department in the context
of whether the proposed ADAAG was con-
sistent with the ADA and suitable for adop-
tion as both guidelines and standards. The
Department is convinced that ADAAG as
adopted in its final form is appropriate for
these purposes. The final guidelines, adopted
here as standards, will ensure the high level
of access contemplated by Congress, con-
sistent with the ADA’s balance between the
interests of people with disabilities and the
business community.
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A few commenters, citing the Senate re-
port (at 70) and the Education and Labor re-
port (at 119), asked the Department to in-
clude in the regulations a provision stating
that departures from particular technical
and scoping requirements of the accessibility
standards will be permitted so long as the al-
ternative methods used will provide substan-
tially equivalent or greater access to and
utilization of the facility. Such a provision is
found in ADAAG 2.2 and by virtue of that
fact is included in these regulations.

Comments on specific provisions of proposed
ADAAG

During the course of accepting comments
on its proposed rule, the Department re-
ceived numerous comments on ADAAG.
Those areas that elicited the heaviest re-
sponse included assistive listening systems,
automated teller machines, work areas,
parking, areas of refuge, telephones (scoping
for TDD’s and volume controls) and visual
alarms. Strenuous objections were raised by
some business commenters to the proposed
provisions of the guidelines concerning
check-out aisles, counters, and scoping for
hotels and nursing facilities. All these com-
ments were considered in the same manner
as other comments on the Department’s pro-
posed rule and, in the Department’s view,
have been addressed adequately in the final
ADAAG.

Largely in response to comments, the
Board made numerous changes from its pro-
posal, including the following:

¢ Generally, at least 50% of public en-
trances to new buildings must be accessible,
rather than all entrances, as would often
have resulted from the proposed approach.

« Not all check-out aisles are required to
be accessible.

* The final guidelines provide greater flexi-
bility in providing access to sales counters,
and no longer require a portion of every
counter to be accessible.

*« Scoping for TDD’s or text telephones was
increased. One TDD or text telephone, for
speech and hearing impaired persons, must
be provided at locations with 4, rather than
6, pay phones, and in hospitals and shopping
malls. Use of portable (less expensive) TDD’s
is allowed.

« Dispersal of wheelchair seating areas in
theaters will be required only where there
are more than 300 seats, rather than in all
cases. Seats with removable armrests (i.e.,
seats into which persons with mobility im-
pairments can transfer) will also be required.

* Areas of refuge (areas with direct access
to a stairway, and where people who cannot
use stairs may await assistance during a
emergency evacuation) will be required, as
proposed, but the final provisions are based
on the Uniform Building Code. Such areas
are not required in alterations.
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¢« Rather than requiring 5% of new hotel
rooms to be accessible to people with mobil-
ity impairments, between 2 and 4% accessi-
bility (depending on total number of rooms)
is required. In addition, 1% of the rooms
must have roll-in showers.

« The proposed rule reserved the provisions
on alterations to homeless shelters. The
final guidelines apply alterations require-
ments to homeless shelters, but the require-
ments are less stringent than those applied
to other types of facilities.

« Parking spaces that can be used by peo-
ple in vans (with lifts) will be required.

¢« As mandated by the ADA, the Board has
established a procedure to be followed with
respect to alterations to historic facilities.

SUMMARY OF ADAAG

This section of the preamble summarizes
the structure of ADAAG, and highlights the
more important portions.

e Sections 1 Through 3

Sections 1 through 3 contain general re-
quirements, including definitions.

* Section 4.1.1, Application

Section 4 contains scoping requirements.
Section 4.1.1, Application, provides that all
areas of newly designed or newly constructed
buildings and facilities and altered portions
of existing buildings and facilities required
to be accessible by §4.1.6 must comply with
the guidelines unless otherwise provided in
§4.1.1 or a special application section. It ad-
dresses areas used only by employees as
work areas, temporary structures, and gen-
eral exceptions.

Section 4.1.1(3) preserves the basic prin-
ciple of the proposed rule: Areas that may be
used by employees with disabilities shall be
designed and constructed so that an indi-
vidual with a disability can approach, enter,
and exit the area. The language has been
clarified to provide that it applies to any
area used only as a work area (not just to
areas ‘‘that may be used by employees with
disabilities’), and that the guidelines do not
require that any area used as an individual
work station be designed with maneuvering
space or equipped to be accessible. The ap-
pendix to ADAAG explains that work areas
must meet the guidelines’ requirements for
doors and accessible routes, and rec-
ommends, but does not require, that 5% of
individual work stations be designed to per-
mit a person using a wheelchair to maneuver
within the space.

Further discussion of work areas is found
in the preamble concerning proposed
§36.401(b).

Section 4.1.1(5)(a) includes an exception for
structural impracticability that corresponds
to the one found in §36.401(c) and discussed
in that portion of the preamble.
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« Section 4.1.2, Accessible Sites and Exterior
Facilities: New Construction

This section addresses exterior features,
elements, or spaces such as parking, portable
toilets, and exterior signage, in new con-
struction. Interior elements and spaces are
covered by §4.1.3.

The final rule retains the UFAS scoping
for parking but also requires that at least
one of every eight accessible parking spaces
be designed with adequate adjacent space to
deploy a lift used with a van. These spaces
must have a sign indicating that they are
van-accessible, but they are not to be re-
served exclusively for van users.

* Section 4.1.3, Accessible Buildings: New
Construction

This section establishes scoping require-
ments for new construction of buildings and
facilities.

Sections 4.1.3 (1) through (4) cover acces-
sible routes, protruding objects, ground and
floor surfaces, and stairs.

Section 4.1.3(5) generally requires elevators
to serve each level in a newly constructed
building, with four exceptions included in
the subsection. Exception 1 is the ‘‘elevator
exception” established in §36.401(d), which
must be read with this section. Exception 4
allows the use of platform lifts under certain
conditions.

Section 4.1.3(6), Windows, is reserved. Sec-
tion 4.1.3(7) applies to doors.

Under §4.1.3(8), at least 50% of all public
entrances must be accessible. In addition, if
a building is designed to provide access to
enclosed parking, pedestrian tunnels, or ele-
vated walkways, at least one entrance that
serves each such function must be accessible.
Each tenancy in a building must be served
by an accessible entrance. Where local regu-
lations (e.g., fire codes) require that a min-
imum number of exits be provided, an equiv-
alent number of accessible entrances must be
provided. (The latter provision does not re-
quire a greater number of entrances than
otherwise planned.)

ADAAG Section 4.1.3(9), with accom-
panying technical requirements in Section
4.3, requires an area of rescue assistance (i.e.,
an area with direct access to an exit stair-
way and where people who are unable to use
stairs may await assistance during an emer-
gency evacuation) to be established on each
floor of a multi-story building. This was one
of the most controversial provisions in the
guidelines. The final ADAAG is based on cur-
rent Uniform Building Code requirements
and retains the requirement that areas of
refuge (renamed ‘‘areas of rescue assist-
ance’’) be provided, but specifies that this re-
quirement does not apply to buildings that
have a supervised automatic sprinkler sys-
tem. Areas of refuge are not required in al-
terations.
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The next seven subsections deal with
drinking fountains (§4.1.3(10)); toilet facili-
ties (§4.1.3(11)); storage, shelving, and display
units (§4.1.3(12)), controls and operating
mechanisms (§4.1.3(13)), emergency warning
systems (§4.1.3(14)), detectable warnings
(§4.1.3(15)), and building signage (§4.1.3(16)).
Paragraph 11 requires that toilet facilities
comply with §4.22, which requires one acces-
sible toilet stall (60<"x60<") in each newly
constructed restroom. In response to public
comments, the final rule requires that a sec-
ond accessible stall (36<"x60<") be provided in
restrooms that have six or more stalls.

ADAAG Section 4.1.3(17) establishes re-
quirements for accessibility of pay phones to
persons with mobility impairments, hearing
impairments (requiring some phones with
volume controls), and those who cannot use
voice telephones. It requires one interior
‘‘text telephone’ to be provided at any facil-
ity that has a total of four or more public
pay phones. (The term ‘‘text telephone’ has
been adopted to reflect current terminology
and changes in technology.) In addition, text
telephones will be required in specific loca-
tions, such as covered shopping malls, hos-
pitals (in emergency rooms, waiting rooms,
and recovery areas), and convention centers.

Paragraph 18 of Section 4.1.3 generally re-
quires that at least five percent of fixed or
built-in seating or tables be accessible.

Paragraph 19, covering assembly areas,
specifies the number of wheelchair seating
spaces and types and numbers of assistive
listening systems required. It requires dis-
persal of wheelchair seating locations in fa-
cilities where there are more than 300 seats.
The guidelines also require that at least one
percent of all fixed seats be aisle seats with-
out armrests (or with moveable armrests) on
the aisle side to increase accessibility for
persons with mobility impairments who pre-
fer to transfer from their wheelchairs to
fixed seating. In addition, the final ADAAG
requires that fixed seating for a companion
be located adjacent to each wheelchair loca-
tion.

Paragraph 20 requires that where auto-
mated teller machines are provided, at least
one must comply with section 4.34, which,
among other things, requires accessible con-
trols, and instructions and other information
that are accessible to persons with sight im-
pairments.

Under paragraph 21, where dressing rooms
are provided, five percent or at least one
must comply with section 4.35.

e Section 4.1.5, Additions

Each addition to an existing building or fa-
cility is regarded as an alteration subject to
§§36.402 through 36.406 of subpart D, includ-
ing the date established in §36.402(a). But ad-
ditions also have attributes of new construc-
tion, and to the extent that a space or ele-
ment in the addition is newly constructed,
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each new space or element must comply with
the applicable scoping provisions of sections
4.1.1 to 4.1.3 for new construction, the appli-
cable technical specifications of sections 4.2
through 4.34, and any applicable special pro-
visions in sections 5 through 10. For in-
stance, if a restroom is provided in the addi-
tion, it must comply with the requirements
for new construction. Construction of an ad-
dition does not, however, create an obliga-
tion to retrofit the entire existing building
or facility to meet requirements for new con-
struction. Rather, the addition is to be re-
garded as an alteration and to the extent
that it affects or could affect the usability of
or access to an area containing a primary
function, the requirements in section 4.1.6(2)
are triggered with respect to providing an
accessible path of travel to the altered area
and making the restrooms, telephones, and
drinking fountains serving the altered area
accessible. For example, if a museum adds a
new wing that does not have a separate en-
trance as part of the addition, an accessible
path of travel would have to be provided
through the existing building or facility un-
less it is disproportionate to the overall cost
and scope of the addition as established in
§36.403().

* Section 4.1.6, Alterations

An alteration is a change to a building or
facility that affects or could affect the
usability of or access to the building or facil-
ity or any part thereof. There are three gen-
eral principles for alterations. First, if any
existing element or space is altered, the al-
tered element or space must meet new con-
struction requirements (section 4.1.6(1)(b)).
Second, if alterations to the elements in a
space when considered together amount to
an alteration of the space, the entire space
must meet new construction requirements
(section 4.1.6(1)(c)). Third, if the alteration
affects or could affect the usability of or ac-
cess to an area containing a primary func-
tion, the path of travel to the altered area
and the restrooms, drinking fountains, and
telephones serving the altered area must be
made accessible unless it is disproportionate
to the overall alterations in terms of cost
and scope as determined under criteria es-
tablished by the Attorney General (§4.1.6(2)).

Section 4.1.6 should be read with §§36.402
through 36.405. Requirements concerning al-
terations to an area serving a primary func-
tion are addressed with greater detail in the
latter sections than in section 4.1.6(2). Sec-
tion 4.1.6(1)(j) deals with technical infeasi-
bility. Section 4.1.6(3) contains special tech-
nical provisions for alterations to existing
buildings and facilities.

» Section 4.1.7, Historic Preservation

This section contains scoping provisions
and alternative requirements for alterations
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to qualified historic buildings and facilities.
It clarifies the procedures under the Na-
tional Historic Preservation Act and their
application to alterations covered by the
ADA. An individual seeking to alter a facil-
ity that is subject to the ADA guidelines and
to State or local historic preservation stat-
utes shall consult with the State Historic
Preservation Officer to determine if the
planned alteration would threaten or destroy
the historic significance of the facility.

* Sections 4.2 Through 4.35

Sections 4.2 through 4.35 contain the tech-
nical specifications for elements and spaces
required to be accessible by the scoping pro-
visions (sections 4.1 through 4.1.7) and spe-
cial application sections (sections 5 through
10). The technical specifications are the
same as the 1980 version of ANSI Al117.1
standard, except as noted in the text by
italics.

e Sections 5 Through 9

These are special application sections and
contain additional requirements for res-
taurants and cafeterias, medical care facili-
ties, business and mercantile facilities, li-
braries, and transient lodging. For example,
at least b percent, but not less than one, of
the fixed tables in a restaurant must be ac-
cessible.

In section 7, Business and Mercantile,
paragraph 7.2 (Sales and Service Counters,
Teller Windows, Information Counters) has
been revised to provide greater flexibility in
new construction than did the proposed rule.
At least one of each type of sales or service
counter where a cash register is located shall
be made accessible. Accessible counters shall
be dispersed throughout the facility. At
counters such as bank teller windows or
ticketing counters, alternative methods of
compliance are permitted. A public accom-
modation may lower a portion of the
counter, provide an auxiliary counter, or
provide equivalent facilitation through such
means as installing a folding shelf on the
front of the counter at an accessible height
to provide a work surface for a person using
a wheelchair.

Section 7.3., Check-out Aisles, provides
that, in new construction, a certain number
of each design of check-out aisle, as listed in
a chart based on the total number of check-
out aisles of each design, shall be accessible.
The percentage of check-outs required to be
accessible generally ranges from 20% to 40%.
In a newly constructed or altered facility
with less than 5,000 square feet of selling
space, at least one of each type of check-out
aisle must be accessible. In altered facilities
with 5,000 or more square feet of selling
space, at least one of each design of check-
out aisle must be made accessible when al-
tered, until the number of accessible aisles
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of each design equals the number that would
be required for new construction.

* Section 9, Accessible Transient Lodging

Section 9 addresses two types of transient
lodging: hotels, motels, inns, boarding
houses, dormitories, resorts, and other simi-
lar places (sections 9.1 through 9.4); and
homeless shelters, halfway houses, transient
group homes, and other social service estab-
lishments (section 9.5). The interplay of the
ADA and Fair Housing Act with respect to
such facilities is addressed in the preamble
discussion of the definition of ‘‘place of pub-
lic accommodation” in §36.104.

The final rule establishes scoping require-
ments for accessibility of newly constructed
hotels. Four percent of the first hundred
rooms, and roughly two percent of rooms in
excess of 100, must meet certain require-
ments for accessibility to persons with mo-
bility or hearing impairments, and an addi-
tional identical percentage must be acces-
sible to persons with hearing impairments.
An additional 1% of the available rooms
must be equipped with roll-in showers, rais-
ing the actual scoping for rooms accessible
to persons with mobility impairments to 5%
of the first hundred rooms and 3% thereafter.
The final ADAAG also provides that when a
hotel is being altered, one fully accessible
room and one room equipped with visual
alarms, notification devices, and amplified
telephones shall be provided for each 25
rooms being altered until the number of ac-
cessible rooms equals that required under
the new construction standard. Accessible
rooms must be dispersed in a manner that
will provide persons with disabilities with a
choice of single or multiple-bed accommoda-
tions.

In new construction, homeless shelters and
other social service entities must comply
with ADAAG:; at least one type of amenity in
each common area must be accessible. In a
facility that is not required to have an eleva-
tor, it is not necessary to provide accessible
amenities on the inaccessible floors if at
least one of each type of amenity is provided
in accessible common areas. The percentage
of accessible sleeping accommodations re-
quired is the same as that required for other
places of transient lodging. Requirements for
facilities altered for use as a homeless shel-
ter parallel the current MGRAD accessibility
requirements for leased buildings. A shelter
located in an altered facility must have at
least one accessible entrance, accessible
sleeping accommodations in a number equiv-
alent to that established for new construc-
tion, at least one accessible toilet and bath,
at least one accessible common area, and an
accessible route connecting all accessible
areas. All accessible areas in a homeless
shelter in an altered facility may be located
on one level.
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Section 10, Transportation Facilities

Section 10 of ADAAG is reserved. On March
20, 1991, the ATBCB published a supple-
mental notice of proposed rulemaking (66 FR
11874) to establish special access require-
ments for transportation facilities. The De-
partment anticipates that when the ATBCB
issues final guidelines for transportation fa-
cilities, this part will be amended to include
those provisions.

Subpart E—Enforcement

Because the Department of Justice does
not have authority to establish procedures
for judicial review and enforcement, subpart
E generally restates the statutory proce-
dures for enforcement.

Section 36.501 describes the procedures for
private suits by individuals and the judicial
remedies available. In addition to the lan-
guage in section 308(a)(1) of the Act,
§36.501(a) of this part includes the language
from section 204(a) of the Civil Rights Act of
1964 (42 U.S.C. 2000a-3(a)) which is incor-
porated by reference in the ADA. A com-
menter noted that the proposed rule did not
include the provision in section 204(a) allow-
ing the court to appoint an attorney for the
complainant and authorize the commence-
ment of the civil action without the pay-
ment of fees, costs, or security. That provi-
sion has been included in the final rule.

Section 308(a)(1) of the ADA permits a pri-
vate suit by an individual who has reason-
able grounds for believing that he or she is
‘‘about to be’ subjected to discrimination in
violation of section 303 of the Act (subpart D
of this part), which requires that new con-
struction and alterations be readily acces-
sible to and usable by individuals with dis-
abilities. Authorizing suits to prevent con-
struction of facilities with architectural bar-
riers will avoid the necessity of costly retro-
fitting that might be required if suits were
not permitted until after the facilities were
completed. To avoid unnecessary suits, this
section requires that the individual bringing
the suit have ‘reasonable grounds’ for be-
lieving that a violation is about to occur,
but does not require the individual to engage
in a futile gesture if he or she has notice
that a person or organization covered by
title III of the Act does not intend to comply
with its provisions.

Section 36.501(b) restates the provisions of
section 308(a)(2) of the Act, which states that
injunctive relief for the failure to remove ar-
chitectural barriers in existing facilities or
the failure to make new construction and al-
terations accessible ‘‘shall include’ an order
to alter these facilities to make them read-
ily accessible to and usable by persons with
disabilities to the extent required by title
III. The Report of the Energy and Commerce
Committee notes that “‘an order to make a
facility readily accessible to and usable by
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individuals with disabilities is mandatory”’
under this standard. H.R. Rep. No. 485, 101st
Cong., 2d Sess, pt 4, at 64 (1990). Also, injunc-
tive relief shall include, where appropriate,
requiring the provision of an auxiliary aid or
service, modification of a policy, or provi-
sion of alternative methods, to the extent re-
quired by title III of the Act and this part.

Section 36.502 is based on section
308(b)(1)(A)(i) of the Act, which provides that
the Attorney General shall investigate al-
leged violations of title IIT and undertake
periodic reviews of compliance of covered en-
tities. Although the Act does not establish a
comprehensive administrative enforcement
mechanism for investigation and resolution
of all complaints received, the legislative
history notes that investigation of alleged
violations and periodic compliance reviews
are essential to effective enforcement of title
III, and that the Attorney General is ex-
pected to engage in active enforcement and
to allocate sufficient resources to carry out
this responsibility. Judiciary Report at 67.

Many commenters argued for inclusion of
more specific provisions for administrative
resolution of disputes arising under the Act
and this part in order to promote voluntary
compliance and avoid the need for litigation.
Administrative resolution is far more effi-
cient and economical than litigation, par-
ticularly in the early stages of implementa-
tion of complex legislation when the specific
requirements of the statute are not widely
understood. The Department has added a
new paragraph (c) to this section authorizing
the Attorney General to initiate a compli-
ance review where he or she has reason to be-
lieve there may be a violation of this rule.

Section 36.503 describes the procedures for
suits by the Attorney General set out in sec-
tion 308(b)(1)(B) of the Act. If the Depart-
ment has reasonable cause to believe that
any person or group of persons is engaged in
a pattern or practice of resistance to the full
enjoyment of any of the rights granted by
title III or that any person or group of per-
sons has been denied any of the rights grant-
ed by title III and such denial raises an issue
of general public importance, the Attorney
General may commence a civil action in any
appropriate United States district court. The
proposed rule provided for suit by the Attor-
ney General ‘‘or his or her designee.” The
reference to a ‘‘designee’” has been omitted
in the final rule because it is unnecessary.
The Attorney General has delegated enforce-
ment authority under the ADA to the Assist-
ant Attorney General for Civil Rights. 556 FR
40653 (October 4, 1990) (to be codified at 28
CFR 0.50(1).)

Section 36.504 describes the relief that may
be granted in a suit by the Attorney General
under section 308(b)(2) of the Act. In such an
action, the court may grant any equitable
relief it considers to be appropriate, includ-
ing granting temporary, preliminary, or per-
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manent relief, providing an auxiliary aid or
service, modification of policy or alternative
method, or making facilities readily acces-
sible to and usable by individuals with dis-
abilities, to the extent required by title III.
In addition, a court may award such other
relief as the court considers to be appro-
priate, including monetary damages to per-
sons aggrieved, when requested by the Attor-
ney General.

Furthermore, the court may vindicate the
public interest by assessing a civil penalty
against the covered entity in an amount not
exceeding $50,000 for a first violation and not
exceeding $100,000 for any subsequent viola-
tion. Section 36.504(b) of the rule adopts the
standard of section 308(b)(3) of the Act. This
section makes it clear that, in counting the
number of previous determinations of viola-
tions for determining whether a ‘‘first’” or
‘“‘subsequent’ violation has occurred, deter-
minations in the same action that the entity
has engaged in more than one discriminatory
act are to be counted as a single violation. A
“‘second violation’ would not accrue to that
entity until the Attorney General brought
another suit against the entity and the enti-
ty was again held in violation. Again, all of
the violations found in the second suit would
be cumulatively considered as a ‘‘subsequent
violation.”

Section 36.504(c) clarifies that the terms
“monetary damages’ and ‘‘other relief”’ do
not include punitive damages. They do in-
clude, however, all forms of compensatory
damages, including out-of-pocket expenses
and damages for pain and suffering.

Section 36.504(a)(3) is based on section
308(b)(2)(C) of the Act, which provides that,
‘““to vindicate the public interest,” a court
may assess a civil penalty against the entity
that has been found to be in violation of the
Act in suits brought by the Attorney Gen-
eral. In addition, §36.504(d), which is taken
from section 308(b)(5) of the Act, further pro-
vides that, in considering what amount of
civil penalty, if any, is appropriate, the
court shall give consideration to ‘“‘any good
faith effort or attempt to comply with this
part.” In evaluating such good faith, the
court shall consider ‘‘among other factors it
deems relevant, whether the entity could
have reasonably anticipated the need for an
appropriate type of auxiliary aid needed to
accommodate the unique needs of a par-
ticular individual with a disability.”

The ‘‘good faith’ standard referred to in
this section is not intended to imply a will-
ful or intentional standard—that is, an enti-
ty cannot demonstrate good faith simply by
showing that it did not willfully, inten-
tionally, or recklessly disregard the law. At
the same time, the absence of such a course
of conduct would be a factor a court should
weigh in determining the existence of good
faith.
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Section 36.505 states that courts are au-
thorized to award attorneys fees, including
litigation expenses and costs, as provided in
section 505 of the Act. Litigation expenses
include items such as expert witness fees,
travel expenses, etc. The Judiciary Com-
mittee Report specifies that such items are
included under the rubric of ‘‘attorneys fees’’
and not ‘‘costs’ so that such expenses will be
assessed against a plaintiff only under the
standard set forth in Christiansburg Garment
Co. v. Equal Employment Opportunity Commis-
sion, 434 U.S. 412 (1978). (Judiciary report at
73.)

Section 36.506 restates section 513 of the
Act, which encourages use of alternative
means of dispute resolution. Section 36.507
explains that, as provided in section 506(e) of
the Act, a public accommodation or other
private entity is not excused from compli-
ance with the requirements of this part be-
cause of any failure to receive technical as-
sistance.

Section 36.305 Effective Date

In general, title III is effective 18 months
after enactment of the Americans with Dis-
abilities Act, i.e., January 26, 1992. However,
there are several exceptions to this general
rule contained throughout title III. Section
36.508 sets forth all of these exceptions in one
place.

Paragraph (b) contains the rule on civil ac-
tions. It states that, except with respect to
new construction and alterations, no civil
action shall be brought for a violation of this
part that occurs before July 26, 1992, against
businesses with 25 or fewer employees and
gross receipts of $1,000,000 or less; and before
January 26, 1993, against businesses with 10
or fewer employees and gross receipts of
$500,000 or less. In determining what con-
stitutes gross receipts, it is appropriate to
exclude amounts collected for sales taxes.

Paragraph (c) concerns transportation
services provided by public accommodations
not primarily engaged in the business of
transporting people. The 18-month effective
date applies to all of the transportation pro-
visions except those requiring newly pur-
chased or leased vehicles to be accessible.
Vehicles subject to that requirement must
be accessible to and usable by individuals
with disabilities if the solicitation for the
vehicle is made on or after August 26, 1990.

Subpart F—Certification of State Labs or Local
Building Codes

Subpart F establishes procedures to imple-
ment section 308(b)(1)(A)({di) of the Act,
which provides that, on the application of a
State or local government, the Attorney
General may certify that a State law or local
building code or similar ordinance meets or
exceeds the minimum accessibility require-
ments of the Act. In enforcement pro-
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ceedings, this certification will constitute
rebuttable evidence that the law or code
meets or exceeds the ADA’s requirements.

Three significant changes, further ex-
plained below, were made from the proposed
subpart, in response to comments. First, the
State or local jurisdiction is required to hold
a public hearing on its proposed request for
certification and to submit to the Depart-
ment, as part of the information and mate-
rials in support of a request for certification,
a transcript of the hearing. Second, the time
allowed for interested persons and organiza-
tions to comment on the request filed with
the Department (§36.605(a)(1)) has been
changed from 30 to 60 days. Finally, a new
§36.608, Guidance concerning model codes,
has been added.

Section 36.601 establishes the definitions to
be used for purposes of this subpart. Two of
the definitions have been modified, and a
definition of ‘“‘model code” has been added.
First, in response to a comment, a reference
to a code ‘‘or part thereof’’ has been added to
the definition of ‘‘code.”” The purpose of this
addition is to clarify that an entire code
need not be submitted if only part of it is
relevant to accessibility, or if the jurisdic-
tion seeks certification of only some of the
portions that concern accessibility. The De-
partment does not intend to encourage
‘“‘piecemeal’’ requests for certification by a
single jurisdiction. In fact, the Department
expects that in some cases, rather than cer-
tifying portions of a particular code and re-
fusing to certify others, it may notify a sub-
mitting jurisdiction of deficiencies and en-
courage a reapplication that cures those de-
ficiencies, so that the entire code can be cer-
tified eventually. Second, the definition of
‘“‘submitting official”’ has been modified. The
proposed rule defined the submitting official
to be the State or local official who has prin-
cipal responsibility for administration of a
code. Commenters pointed out that in some
cases more than one code within the same
jurisdiction is relevant for purposes of cer-
tification. It was also suggested that the De-
partment allow a State to submit a single
application on behalf of the State, as well as
on behalf of any local jurisdictions required
to follow the State accessibility require-
ments. Consistent with these comments, the
Department has added to the definition lan-
guage clarifying that the official can be one
authorized to submit a code on behalf of a ju-
risdiction.

A definition of ‘“‘model code”
added in light of new §36.608.

Most commenters generally approved of
the proposed certification process. Some ap-
proved of what they saw as the Department’s
attempt to bring State and local codes into
alignment with the ADA. A State agency
said that this section will be the backbone of
the intergovernmental cooperation essential

has been
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if the accessibility provisions of the ADA are
to be effective.

Some comments disapproved of the pro-
posed process as timeconsuming and labo-
rious for the Department, although some of
these comments pointed out that, if the At-
torney General certified model codes on
which State and local codes are based, many
perceived problems would be alleviated.
(This point is further addressed by new
§36.608.)

Many of the comments received from busi-
ness organizations, as well as those from
some individuals and disability rights
groups, addressed the relationship of the
ADA requirements and their enforcement, to
existing State and local codes and code en-
forcement systems. These commenters urged
the Department to use existing code-making
bodies for interpretations of the ADA, and to
actively participate in the integration of the
ADA into the text of the national model
codes that are adopted by State and local en-
forcement agencies. These issues are dis-
cussed in preamble section 36.406 under Gen-
eral comments.

Many commenters urged the Department
to evaluate or certify the entire code en-
forcement system (including any process for
hearing appeals from builders of denials by
the building code official of requests for
variances, waivers, or modifications). Some
urged that certification not be allowed in ju-
risdictions where waivers can be granted, un-
less there is a clearly identified decision-
making process, with written rulings and no-
tice to affected parties of any waiver or
modification request. One commenter urged
establishment of a dispute resolution mecha-
nism, providing for interpretation (usually
through a building official) and an adminis-
trative appeals mechanism (generally called
Boards of Appeal, Boards of Construction Ap-
peals, or Boards of Review), before certifi-
cation could be granted.

The Department thoroughly considered
these proposals but has declined to provide
for certification of processes of enforcement
or administration of State and local codes.
The statute clearly authorizes the Depart-
ment to certify the codes themselves for
equivalency with the statute; it would be ill-
advised for the Department at this point to
inquire beyond the face of the code and writ-
ten interpretations of it. It would be inap-
propriate to require those jurisdictions that
grant waivers or modifications to establish
certain procedures before they can apply for
certification, or to insist that no deviations
can be permitted. In fact, the Department
expects that many jurisdictions will allow
slight variations from a particular code, con-
sistent with ADAAG itself. ADAAG includes
in §2.2 a statement allowing departures from
particular requirements where substantially
equivalent or greater access and usability is
provided. Several sections specifically allow
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for alternative methods providing equivalent
facilitation and, in some cases, provide ex-
amples. (See, e.g., section 4.31.9, Text Tele-
phones; section 7.2(2) (iii), Sales and Service
Counters.) Section 4.1.6 includes less strin-
gent requirements that are permitted in al-
terations, in certain circumstances.

However, in an attempt to ensure that it
does not certify a code that in practice has
been or will be applied in a manner that de-
feats its equivalency with the ADA, the De-
partment will require that the submitting
official include, with the application for cer-
tification, any relevant manuals, guides, or
any other interpretive information issued
that pertain to the code. (§36.603(c)(1).) The
requirement that this information be pro-
vided is in addition to the NPRM’s require-
ment that the official provide any pertinent
formal opinions of the State Attorney Gen-
eral or the chief legal officer of the jurisdic-
tion.

The first step in the certification process is
a request for certification, filed by a ‘‘sub-
mitting official” (§36.603). The Department
will not accept requests for certification
until after January 26, 1992, the effective
date of this part. The Department received
numerous comments from individuals and
organizations representing a variety of inter-
ests, urging that the hearing required to be
held by the Assistant Attorney General in
Washington, DC, after a preliminary deter-
mination of equivalency (§36.605(a)(2)), be
held within the State or locality requesting
certification, in order to facilitate greater
participation by all interested parties. While
the Department has not modified the re-
quirement that it hold a hearing in Wash-
ington, it has added a new subparagraph
36.603(b)(3) requiring a hearing within the
State or locality before a request for certifi-
cation is filed. The hearing must be held
after adequate notice to the public and must
be on the record; a transcript must be pro-
vided with the request for certification. This
procedure will insure input from the public
at the State or local level and will also in-
sure a Washington, DC, hearing as men-
tioned in the legislative history.

The request for certification, along with
supporting documents (§36.603(c)), must be
filed in duplicate with the office of the As-
sistant Attorney General for Civil Rights.
The Assistant Attorney General may request
further information. The request and sup-
porting materials will be available for public
examination at the office of the Assistant
Attorney General and at the office of the
State or local agency charged with adminis-
tration and enforcement of the code. The
submitting official must publish public no-
tice of the request for certification.

Next, under §36.604, the Assistant Attorney
General’s office will consult with the ATBCB
and make a preliminary determination to ei-
ther (1) find that the code is equivalent
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(make a ‘‘preliminary determination of
equivalency’’) or (2) deny certification. The
next step depends on which of these prelimi-
nary determinations is made.

If the preliminary determination is to find
equivalency, the Assistant Attorney Gen-
eral, under §36.605, will inform the submit-
ting official in writing of the preliminary de-
termination and publish a notice in the FED-
ERAL REGISTER informing the public of the
preliminary determination and inviting com-
ment for 60 days. (This time period has been
increased from 30 days in light of public com-
ment pointing out the need for more time
within which to evaluate the code.) After
considering the information received in re-
sponse to the comments, the Department
will hold an hearing in Washington. This
hearing will not be subject to the formal re-
quirements of the Administrative Procedure
Act. In fact, this requirement could be satis-
fied by a meeting with interested parties.
After the hearing, the Assistant Attorney
General’s office will consult again with the
ATBCB and make a final determination of
equivalency or a final determination to deny
the request for certification, with a notice of
the determination published in the FEDERAL
REGISTER.

1If the preliminary determination is to
deny certification, there will be no hearing
(§36.606). The Department will notify the
submitting official of the preliminary deter-
mination, and may specify how the code
could be modified in order to receive a pre-
liminary determination of equivalency. The
Department will allow at least 15 days for
the submitting official to submit relevant
material in opposition to the preliminary de-
nial. If none is received, no further action
will be taken. If more information is re-
ceived, the Department will consider it and
make either a final decision to deny certifi-
cation or a preliminary determination of
equivalency. If at that stage the Assistant
Attorney General makes a preliminary de-
termination of equivalency, the hearing pro-
cedures set out in §36.605 will be followed.

Section 36.607 addresses the effect of cer-
tification. First, certification will only be ef-
fective concerning those features or ele-
ments that are both (1) covered by the cer-
tified code and (2) addressed by the regula-
tions against which they are being certified.
For example, if children’s facilities are not
addressed by the Department’s standards,
and the building in question is a private ele-
mentary school, certification will not be ef-
fective for those features of the building to
be used by children. And if the Department’s
regulations addressed equipment but the
local code did not, a building’s equipment
would not be covered by the certification.

In addition, certification will be effective
only for the particular edition of the code
that is certified. Amendments will not auto-
matically be considered certified, and a sub-
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mitting official will need to reapply for cer-
tification of the changed or additional provi-
sions.

Certification will not be effective in those
situations where a State or local building
code official allows a facility to be con-
structed or altered in a manner that does not
follow the technical or scoping provisions of
the certified code. Thus, if an official either
waives an accessible element or feature or
allows a change that does not provide equiv-
alent facilitation, the fact that the Depart-
ment has certified the code itself will not
stand as evidence that the facility has been
constructed or altered in accordance with
the minimum accessibility requirements of
the ADA. The Department’s certification of
a code is effective only with respect to the
standards in the code; it is not to be inter-
preted to apply to a State or local govern-
ment’s application of the code. The fact that
the Department has certified a code with
provisions concerning waivers, variances, or
equivalent facilitation shall not be inter-
preted as an endorsement of actions taken
pursuant to those provisions.

The final rule includes a new §36.608 con-
cerning model codes. It was drafted in re-
sponse to concerns raised by numerous com-
menters, many of which have been discussed
under General comments (§36.406). It is in-
tended to assist in alleviating the difficulties
posed by attempting to certify possibly tens
of thousands of codes. It is included in rec-
ognition of the fact that many codes are
based on, or incorporate, model or consensus
standards developed by nationally recog-
nized organizations (e.g., the American Na-
tional Standards Institute (ANSI); Building
Officials and Code Administrators (BOCA)
International; Council of American Building
Officials (CABO) and its Board for the Co-
ordination of Model Codes (BCMC); Southern
Building Code Congress International
(SBCCI)). While the Department will not cer-
tify or ‘“‘precertify’” model codes, as urged by
some commenters, it does wish to encourage
the continued viability of the consensus and
model code process consistent with the pur-
poses of the ADA.

The new section therefore allows an au-
thorized representative of a private entity
responsible for developing a model code to
apply to the Assistant Attorney General for
review of the code. The review process will
be informal and will not be subject to the
procedures of §§36.602 through 36.607. The re-
sult of the review will take the form of guid-
ance from the Assistant Attorney General as
to whether and in what respects the model
code is consistent with the ADA’s require-
ments. The guidance will not be binding on
any entity or on the Department; it will as-
sist in evaluations of individual State or
local codes and may serve as a basis for es-
tablishing priorities for consideration of in-
dividual codes. The Department anticipates
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that this approach will foster further co-
operation among various government levels,
the private entities developing standards,
and individuals with disabilities.

PART 37—PROCEDURES FOR CO-
ORDINATING THE INVESTIGATION
OF COMPLAINTS OR CHARGES
OF EMPLOYMENT DISCRIMINA-
TION BASED ON DISABILITY SUB-
JECT TO THE AMERICANS WITH
DISABILITIES ACT AND SECTION
504 OF THE REHABILITATION ACT
OF 1973

Sec.
37.1
37.2
37.3
37.4
37.5
37.6

Purpose and application.

Definitions.

Exchange of information.

Confidentiality.

Date of receipt.

Processing of complaints of employ-
ment discrimination filed with an agency
other than the EEOC.

37.7 Processing of charges of employment
discrimination filed with the EEOC.

37.8 Processing of complaints or charges of
employment discrimination filed with
both the EEOC and a section 504 agency.

37.9 Processing of complaints or charges of
employment discrimination filed with a
designated agency and either a section
504 agency, the EEOC, or both.

37.10 Section 504 agency review of deferred
complaints.

37.11 EEOC review of deferred charges.

37.12 Standards.

37.13 Agency specific memoranda of under-

standing.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510;
29 U.S.C. 794 (d); 42 U.S.C. 12117(b); 28 CFR
0.50(1).

SOURCE: Order No. 1899-94, 59 FR 39904,
39908, Aug. 4, 1994, unless otherwise noted.

§37.1 Purpose and application.

(a) This part establishes the proce-
dures to be followed by the Federal
agencies responsible for processing and
resolving complaints or charges of em-
ployment discrimination filed against
recipients of Federal financial assist-
ance when jurisdiction exists under
both section 504 and title 1.

(b) This part also repeats the provi-
sions established by 28 CFR 35.171 for
determining which Federal agency
shall process and resolve complaints or
charges of employment discrimination:

28 CFR Ch. | (7-1-01 Edition)

(1) That fall within the overlapping
jurisdiction of titles I and II (but are
not covered by section 504); and

(2) That are covered by title II, but
not title I (whether or not they are
also covered by section 504).

(c) This part also describes the proce-
dures to be followed when a complaint
or charge arising solely under section
504 or title I is filed with a section 504
agency or the EEOC.

(d) This part does not apply to com-
plaints or charges against Federal con-
tractors under section 503 of the Reha-
bilitation Act.

(e) This part does not create rights in
any person or confer agency jurisdic-
tion not created or conferred by the
ADA or section 504 over any complaint
or charge.

§37.2 Definitions.

As used in this part, the term:

Americans with Disabilities Act of 1990
or ADA means the Americans with Dis-
abilities Act of 1990 (Pub. L. 101-336, 104
Stat. 327, 42 U.S.C. 12101-12213 and 47
U.S.C. 225 and 611).

Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice, or his or her designee.

Chairman of the Equal Employment Op-
portunity Commission refers to the
Chairman of the United States Equal
Employment Opportunity Commission,
or his or her designee.

Civil Rights Division means the Civil
Rights Division of the United States
Department of Justice.

Designated agency means any one of
the eight agencies designated under
§35.190 of 28 CFR part 35 (the Depart-
ment’s title II regulation) to imple-
ment and enforce title II of the ADA
with respect to the functional areas
within their jurisdiction.

Dual-filed complaint or charge means a
complaint or charge of employment
discrimination that:

(1) Arises under both section 504 and
title I;

(2) Has been filed with both a section
504 agency that has jurisdiction under
section 504 and with the EEOC, which
has jurisdiction under title I; and

(3) Alleges the same facts and raises
the same issues in both filings.
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