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the Hearing Officer in writing and
state the reasons justifying nondisclo-
sure. Failure to make a timely request
may result in a document being consid-
ered as nonconfidential and subject to
release.

(c) Confidential material is not con-
sidered by the Hearing Officer in reach-
ing a decision unless:

(1) It has been furnished by a party,
or

(2) It has been furnished pursuant to
a subpena.

§ 1.07–40 Counsel.
A party has the right to be rep-

resented at all stages of the proceeding
by counsel. After receiving notification
that a party is represented by counsel,
the Hearing Officer directs all further
communications to that counsel.

§ 1.07–45 Location of hearings and
change of venue.

(a) The hearing is normally held at
the office of the Hearing Officer.

(b) The Hearing Officer may transfer
a case to another Hearing Officer on re-
quest or on the Hearing Officer’s own
motion.

(c) A request for change of location of
a hearing or transfer to another Hear-
ing Officer must be in writing and state
the reasons why the requested action is
necessary or desirable. Action on the
request is at the discretion of the Hear-
ing Officer.

[CGD 87–008a, 52 FR 17554, May 11, 1987]

§ 1.07–50 Witnesses.
A party may present the testimony

of any witness either through a per-
sonal appearance or through a written
statement. The party may request the
assistance of the Hearing Officer in ob-
taining the personal appearance of a
witness. The request must be in writ-
ing and state the reasons why a written
statement would be inadequate, the
issue or issues to which the testimony
would be relevant, and the substance of
the expected testimony. If the Hearing
Officer determines that the personal
appearance of the witness may materi-
ally aid in the decision on the case, the
Hearing Officer seeks to obtain the wit-
ness’ appearance. Because many stat-
utes prescribing civil penalties do not
provide subpena power, there may be

cases where a witness cannot be re-
quired to attend. In such a case, the
Hearing Officer may move the hearing
to the witness’ location, accept a writ-
ten statement, or accept a stipulation
in lieu of testimony. If none of these
procedures is practical, the Hearing Of-
ficer shall proceed on the basis of the
evidence before him.

§ 1.07–55 Hearing procedures.
(a) The Hearing Officer must conduct

a fair and impartial proceeding in
which the party is given a full oppor-
tunity to be heard. At the outset of the
hearing, the Hearing Officer insures
that the party is aware of the nature of
the proceeding and of the alleged viola-
tion, and of the provisions of the law or
regulation allegedly violated.

(b) The material in the case file per-
tinent to the issues to be determined
by the Hearing Officer is presented.
The party has the right to examine,
and to respond to or rebut, this mate-
rial. The party may offer any facts,
statements, explanations, documents,
sworn or unsworn testimony, or other
exculpatory items which bear on appro-
priate issues, or which may be relevant
to the size of an appropriate penalty.
The Hearing Officer may require the
authentication of any written exhibit
or statement.

(c) At the close of the party’s presen-
tation of evidence, the Hearing Officer
may allow the introduction of rebuttal
evidence. The Hearing Officer may
allow the party to respond to any such
evidence submitted.

(d) In receiving evidence, the Hearing
Officer is not bound by strict rules of
evidence. In evaluating the evidence
presented, the Hearing Officer must
give due consideration to the reli-
ability and relevance of each item of
evidence.

(e) The Hearing Officer may take no-
tice of matters which are subject to a
high degree of indisputability and are
commonly known in the community or
are ascertainable from readily avail-
able sources of known accuracy. Prior
to taking notice of a matter, the Hear-
ing Officer gives the party an oppor-
tunity to show why notice should not
be taken. In any case in which notice is
taken, the Hearing Officer places a
written statement of the matters as to
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which notice was taken in the record,
with the basis for such notice, includ-
ing a statement that the party con-
sented to notice being taken or a sum-
mary of the party’s objections.

(f) After the evidence in the case has
been presented, the party may present
argument on the issues in the case. The
party may also request an opportunity
to submit a written statement for con-
sideration by the Hearing Officer and
for further review. The Hearing Officer
shall allow a reasonable time for sub-
mission of the statement and shall
specify the date by which it must be re-
ceived. If the statement is not received
within the time prescribed, or within
the limits of any extension of time
granted by the Hearing Officer, the
Hearing Officer renders his decision in
the case.

§ 1.07–60 Records.
(a) A verbatim transcript will not

normally be prepared. The Hearing Of-
ficer prepares notes on the material
and points raised by the party, in suffi-
cient detail to permit a full and fair re-
view and resolution of the case, should
it be appealed.

(b) A party may, at its own expense,
cause a verbatim transcript to be
made. If a verbatim transcript is made,
the party shall submit two copies to
the Hearing Officer not later than the
time of filing and administrative ap-
peal. The Hearing Officer includes
them in the record.

§ 1.07–65 Hearing Officer’s decisions.
(a) The Hearing Officer issues a writ-

ten decision. Any decision to assess a
penalty is based upon substantial evi-
dence in the record. If the Hearing Offi-
cer finds that there is not substantial
evidence in the record establishing the
alleged violation or some other viola-
tion of which the party had full and
fair notice, the Hearing Officer shall
dismiss the case and remand it to the
District Commander. A dismissal is
without prejudice to the District Com-
mander’s right to refile the case and
have it reheard if additional evidence
is obtained. A dismissal following a re-
hearing is final and with prejudice.

(b) If the Hearing Officer assesses a
penalty, the Hearing Officer’s decision
contains a statement advising the

party of the right to an administrative
appeal. The party is advised that fail-
ure to submit an appeal within the pre-
scribed time will bar its consideration
and that failure to appeal on the basis
of a particular issue will constitute a
waiver of that issue in any subsequent
proceeding.

[CGD 78–82, 43 FR 54186, Nov. 20, 1978, as
amended by CGD 85–001A, 51 FR 19329, May
29, 1986]

§ 1.07–70 Right to appeal.
(a) Any appeal from the decision of

the Hearing Officer must be submitted
by a party within 30 days from the date
of receipt of the decision. The appeal
and any supporting brief must be sub-
mitted to the Hearing Officer. The only
issues which will be considered on ap-
peal are those issues specified in the
appeal which were properly raised be-
fore the Hearing Officer and jurisdic-
tional questions.

(b) The failure to file an appeal with-
in the prescribed time limit results in
the action of the Hearing Officer be-
coming the final agency action in the
case.

§ 1.07–75 Action on appeals.
(a) Upon receipt, the Hearing Officer

provides a copy of the appeal and any
supporting brief to the District Com-
mander who referred the case. Any
comments which the District Com-
mander desires to submit must be re-
ceived by the Hearing Officer within 30
days. The Hearing Officer includes the
District Commander’s comments, or
not later than 30 days after receipt of
the appeal if no comments are sub-
mitted by the District Commander, the
Hearing Officer forwards all materials
in the case to the Commandant.

(b) The Commandant issues a written
decision in each case and furnishes cop-
ies to the party, the District Com-
mander, and the Hearing Officer, The
Commandant may affirm, reverse, or
modify the decision, or remand the
case for new or additional proceedings.
In the absence of a remand, the deci-
sion of the Commandant on appeal
shall be final. In addition to the ac-
tions which may be taken by the Com-
mandant on appeal, the Commandant
may also remit, mitigate or suspend
the assessment in whole or in part.
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