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(6) A person’s ability to affect sub-
stantially the actions of the institu-
tion if that person did not previously
have this ability. The Secretary con-
siders a person to have this ability if
the person—

(i) Holds alone or together with an-
other member or members of his or her
family, at least a 25 percent ‘‘owner-
ship interest’ in the institution as de-
fined in §600.31(b);

(ii) Represents or holds, either alone
or together with other persons, under a
voting trust, power of attorney, proxy,
or similar agreement at least a 25 per-
cent ‘‘ownership interest’’ in the insti-
tution, as defined in §600.31(b); or

(iii) Is a general partner, the chief ex-
ecutive officer, or chief financial offi-
cer of the institution.

(7) The individual the institution des-
ignates under 34 CFR 668.16(b)(1) as its
title IV, HEA Program administrator.

(8) The closure of a branch campus or
additional location that the institution
was required to report to the Sec-
retary.

(9) The governance of a public insti-
tution.

(b) Additional reporting from institu-
tions owned by publicly-traded corpora-
tions. An institution that is owned by a
publicly-traded corporation must re-
port to the Secretary any change in
the information described in paragraph
(a)(6) of this section when it notifies its
accrediting agency, but no later than
10 days after the institution learns of
the change.

(c) Secretary’s response to reporting.
The Secretary notifies an institution if
any reported changes affects the insti-
tution’s eligibility, and the effective
date of that change.

(d) Disbursement rules related to addi-
tional locations. When an institution
must report to the Secretary about an
additional location under paragraph
(a)(3) of this section, the institution
may not disburse title IV, HEA funds
to students at that location before it
reports to the Secretary about that lo-
cation. Unless it is an institution that
must apply to the Secretary under
§600.20(c)(1), once it reports to the Sec-
retary about that location, the institu-
tion may disburse those funds to those
students if that location is licensed and
accredited.

34 CFR Ch. VI (7-1-01 Edition)

(e) Consequence of failure to report. An
institution’s failure to inform the Sec-
retary of a change described in para-
graph (a) of this section within the
time period stated in that paragraph
may result in adverse action against
the institution.

(f) Definition. The Secretary considers
a member of a person’s family to be his
or her—

(1) Parent, sibling, spouse or child;

(2) Spouse’s parent or sibling;

(3) Child’s spouse; and

(4) Sibling’s spouse.

(Approved by the Office of Management and
Budget under control number 1845.0098)

(Authority: 20 U.S.C. 1001, 1002, 1088, and
1099¢)

[65 FR 65673, Nov. 1, 2000]
Subpart C—Maintaining Eligibility

SOURCE: 59 FR 22336, Apr. 29, 1994, unless
otherwise noted.

§600.30 [Reserved]

§600.31 Change in ownership result-
ing in a change in control for pri-
vate nonprofit, private for-profit
and public institutions.

(a)(1) Except as provided in para-
graph (a)(2) of this section, a private
nonprofit, private for-profit, or public
institution that undergoes a change in
ownership that results in a change in
control ceases to qualify as an eligible
institution upon the change in owner-
ship and control. A change in owner-
ship that results in a change in control
includes any change by which a person
who has or thereby acquires an owner-
ship interest in the entity that owns
the institution or the parent corpora-
tion of that entity, acquires or loses
the ability to control the institution.

(2) If a private nonprofit, private for-
profit, or public institution has under-
gone a change in ownership that re-
sults in a change in control, the Sec-
retary may, under the provisions of
§600.20(g) and (h), continue the institu-
tion’s participation in the title IV,
HEA programs on a provisional basis,
provided that the institution submits,
under the provisions of §600.20(g), a ma-
terially complete application—
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(i) No later than 10 business days
after the change occurs; or

(ii) For an institution owned by a
publicly-traded corporation, no later
than 10 business days after the institu-
tion knew, or should have known of the
change based upon SEC filings, that
the change occurred.

(3) In order to reestablish eligibility
and to resume participation in the title
IV, HEA programs, the institution
must demonstrate to the Secretary
that after the change in ownership and
control—

(i) The institution satisfies all the
applicable requirements contained in
§§600.4, 600.5, and 600.6, except that if
the institution is a proprietary institu-
tion of higher education or postsec-
ondary vocational institution, it need
not have been in existence for two
years before seeking eligibility; and

(ii) The institution qualifies to be
certified to participate under 34 CFR
part 668, subpart B.

(b) Definitions. The following defini-
tions apply to terms used in this sec-
tion:

Closely-held corporation. Closely-held
corporation (including the term close
corporation) means—

(1) A corporation that qualifies under
the law of the State of its incorpora-
tion as a closely-held corporation; or

(2) If the State of incorporation has
no definition of closely-held corpora-
tion, a corporation the stock of
which—

(i) Is held by no more than 30 per-
sons; and

(ii) Has not been and is not planned
to be publicly offered.

Control. Control (including the terms
controlling, controlled by and under
common control with) means the pos-
session, direct or indirect, of the power
to direct or cause the direction of the
management and policies of a person,
whether through the ownership of vot-
ing securities, by contract, or other-
wise.

Ownership or ownership interest. (1)
Ownership or ownership interest means
a legal or beneficial interest in an in-
stitution or its corporate parent, or a
right to share in the profits derived
from the operation of an institution or
its corporate parent.

§600.31

(2) Ownership or ownership interest
does not include an ownership interest
held by—

(i) A mutual fund that is regularly
and publicly traded;

(ii) A U.S. institutional investor, as
defined in 17 CFR 240.15a-6(b)(7);

(iii) A profit-sharing plan of the in-
stitution or its corporate parent, pro-
vided that all full-time permanent em-
ployees of the institution or corporate
parent are included in the plan; or

(iv) An Employee Stock Ownership
Plan (ESOP).

Parent. The parent or parent corpora-
tion of a specified corporation is the
corporation or partnership that con-
trols the specified corporation directly
or indirectly through one or more
intermediaries.

Person. Person includes a legal person
(corporation or partnership) or an indi-
vidual.

Wholly-owned subsidiary. A wholly-
owned subsidiary is one substantially
all of whose outstanding voting securi-
ties are owned by its parent together
with the parent’s other wholly-owned
subsidiaries.

(c) Standards for identifying changes of
ownership and control—(1) Closely-held
corporation. A change in ownership and
control occurs when—

(i) A person acquires more than 50
percent of the total outstanding voting
stock of the corporation;

(ii) A person who holds an ownership
interest in the corporation acquires
control of more than 50 percent of the
outstanding voting stock of the cor-
poration; or

(iii) A person who holds or controls 50
percent or more of the total out-
standing stock of the corporation
ceases to hold or control that propor-
tion of the stock of the corporation.

(2) Publicly traded corporations re-
quired to be registered with the Securities
and Exchange Commission (SEC). A
change in ownership and control occurs
when—

(i) A person acquires such ownership
and control of the corporation so that
the corporation is required to file a
Form 8K with the SEC notifying that
agency of the change in control; or

(ii) (A) A person who is a controlling
shareholder of the corporation ceases
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to be a controlling shareholder. A con-
trolling shareholder is a shareholder
who holds or controls through agree-
ment both 25 percent or more of the
total outstanding voting stock of the
corporation and more shares of voting
stock than any other shareholder. A
controlling shareholder for this pur-
pose does not include a shareholder
whose sole stock ownership is held as a
U.S. institutional investor, as defined
in 17 CFR 240.15a-6(b)(7), held in mu-
tual funds, held through a profit-shar-
ing plan, or held in an Employee Stock
Ownership Plan (ESOP).

(B) When a change of ownership oc-
curs as a result of paragraph
(c)(2)(ii)(A) of this section, the institu-
tion may submit its most recent quar-
terly financial statement as filed with
the SEC, along with copies of all other
SEC filings made after the close of the
fiscal year for which a compliance
audit has been submitted to the De-
partment of Education, instead of the
‘“‘same day’’ balance sheet.

(C) If a publicly-traded institution is
provisionally certified due to a change
in ownership under paragraph (c)(2)(ii)
of this section, and that institution ex-
periences another change of ownership
under paragraph (c)(2)(ii) of this sec-
tion, an approval of the subsequent
change in ownership does not extend
the original expiration date for the
provisional certification provided that
any current controlling shareholder
was listed on the change of ownership
application for which the original pro-
visional approval was granted.

(3) Other corporations. A change in
ownership and control of a corporation
that is neither closely-held nor re-
quired to be registered with the SEC
occurs when—

(i) A person who has or acquires an
ownership interest acquires both con-
trol of at least 25 percent of the total
outstanding voting stock of the cor-
poration and control of the corpora-
tion;

(ii) A person who holds both owner-
ship or control of at least 25 percent of
the total outstanding voting stock of
the corporation and control of the cor-
poration, ceases to own or control that
proportion of the stock of the corpora-
tion, or to control the corporation; or

34 CFR Ch. VI (7-1-01 Edition)

(iii) For a membership corporation, a
person who is or becomes a member ac-
quires or loses control of 25 percent of
the voting interests of the corporation
and control of the corporation.

(4) Partnership or sole proprietorship. A
change in ownership and control occurs
when a person who has or acquires an
ownership interest acquires or loses
control as described in this section.

(5) Parent corporation. An institution
that is a wholly-owned subsidiary
changes ownership and control when
the parent corporation changes owner-
ship and control as described in this
section.

(6) Nonprofit institution. A nonprofit
institution changes ownership and con-
trol when a change takes place that is
described in paragraph (d) of this sec-
tion.

(7T) Public institution. The Secretary
does not consider that a public institu-
tion undergoes a change in ownership
that results in a change of control if
there is a change in governance and the
institution after the change remains a
public institution, provided—

(i) The new governing authority is in
the same State as included in the insti-
tution’s program participation agree-
ment; and

(ii) The new governing authority has
acknowledged the public institution’s
continued responsibilities under its
program participation agreement.

(d) Covered transactions. For the pur-
poses of this section, a change in own-
ership of an institution that results in
a change of control may include, but is
not limited to—

(1) The sale of the institution;

(2) The transfer of the controlling in-
terest of stock of the institution or its
parent corporation;

(3) The merger of two or more eligi-
ble institutions;

(4) The division of one institution
into two or more institutions;

(5) The transfer of the liabilities of
an institution to its parent corpora-
tion;

(6) A transfer of assets that comprise
a substantial portion of the edu-
cational business of the institution, ex-
cept where the transfer consists exclu-
sively in the granting of a security in-
terest in those assets; or
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(7) A change in status as a for-profit,
nonprofit, or public institution.

(e) Excluded transactions. A change in
ownership and control otherwise sub-
ject to this section does not include a
transfer of ownership and control upon
the retirement or death of the owner,
to—

(1) A member of the owner’s family,
as described in §600.30(f);

(2) A person with an ownership inter-
est in the institution who has been in-
volved in management of the institu-
tion for at least two years preceding
the transfer.

(Approved by the Office of Management and
Budget under control number 1845-0098)

(Authority: 20 U.S.C. 1099¢c)

[69 FR 22336, Apr. 29, 1994, as amended at 59
FR 47801, Sept. 19, 1994; 60 FR 33430, June 30,
1995; 64 FR 58616, Oct. 29, 1999; 656 FR 65673,
Nov. 1, 2000]

§600.32 Eligibility of additional loca-
tions.

(a) Except as provided in paragraphs
(b) and (c) of this section, to qualify as
an eligible location, an additional loca-
tion of an eligible institution must sat-
isfy the applicable requirements of this
section and §§600.4, 600.5, 600.6, 600.8,
and 600.10.

(b) To qualify as an eligible location,
an additional location is not required
to satisfy the two-year requirement of
§§600.5(a)(7) or 600.6(a)(6), unless—

(1) The location was a facility of an-
other institution that has closed or
ceased to provide educational programs
for a reason other than a normal vaca-
tion period or a natural disaster that
directly affects the institution or the
institution’s students;

(2) The applicant institution ac-
quired, either directly from the institu-
tion that closed or ceased to provide
educational programs, or through an
intermediary, the assets at the loca-
tion; and

(3) The institution from which the
applicant institution acquired the as-
sets of the location—

(i) Owes a liability for a violation of
an HEA program requirement; and

(ii) Is not making payments in ac-
cordance with an agreement to repay
that liability.

(c) Notwithstanding paragraph (b) of
this section, an additional location is

§600.40

not required to satisfy the two-year re-
quirement of §600.5(a)(7) or §600.6(a)(6)
if the applicant institution agrees—

(1) To be liable for all improperly ex-
pended or unspent title IV, HEA pro-
gram funds received by the institution
that has closed or ceased to provide
educational programs;

(2) To be liable for all unpaid refunds
owed to students who received title IV,
HEA program funds; and

(3) To abide by the policy of the insti-
tution that has closed or ceased to pro-
vide educational programs regarding
refunds of institutional charges to stu-
dents in effect before the date of the
acquisition of the assets of the addi-
tional location for the students who
were enrolled before that date.

(d) For purposes of this section, an
“additional location’ is a location of
an institution that was not designated
as an eligible location in the eligibility
notification provided to an institution
under §600.21.

(Authority: 20 U.S.C. 1088 and 1141)
Subpart D—Loss of Eligibility

SOURCE: 59 FR 22336, Apr. 29, 1994, unless
otherwise noted.

§600.40 Loss of eligibility.

(a)(1) Except as provided in para-
graphs (a) (2) and (3) of this section, an
institution, or a location or edu-
cational program of an institution,
loses its eligibility on the date that—

(i) The institution, location, or edu-
cational program fails to meet any of
the eligibility requirements of this
part;

(ii) The institution or location per-
manently closes;

(iii) The institution or location
ceases to provide educational programs
for a reason other than a normal vaca-
tion period or a natural disaster that
directly affects the institution, par-
ticular location, or the students of the
institution or location; or

(iv) For purposes of the title IV, HEA
programs—

(A) The institution’s period of par-
ticipation as specified under 34 CFR
668.13 expires; or
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