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on or attributable to a loan that as been dis-
charged in bankruptcy on which the Sec-
retary previously paid a bankruptcy claim,
the guaranty agency must return 100 percent
of these payments to the sender. The guar-
anty agency must promptly return, to the
sender, any payment on a cancelled or dis-
charged loan made by the sender and re-
ceived after the Secretary pays a closed
school or false certification claim. At the
same time that the agency returns the pay-
ment, it must notify the borrower that there
is no obligation to repay a loan discharged
on the basis of death, bankruptcy, false cer-
tification, or closing of the school.

(2) If the guaranty agency receives any
payments from or on behalf of the borrower
on or attributable to a loan that has been as-
signed to the Secretary for determination of
eligibility for a total and permanent dis-
ability discharge, the guaranty agency must
forward those payments to the Secretary for
crediting to the borrower’s account. At the
same time that the agency forwards the pay-
ments, it must notify the borrower that
there is no obligation to make payments on
the loan while it is conditionally discharged
prior to a final determination of eligibility
for a total and permanent disability dis-
charge, unless the Secretary directs the bor-
rower otherwise.

(3) When the Secretary makes a final de-
termination to discharge the loan, the Sec-
retary returns to the sender any payments
received on the loan after the date the bor-
rower became totally and permanently dis-
abled.

* * * * *

(5) If the guaranty agency has returned a
payment to the borrower, or the borrower’s
representative, with the notice described in
paragraphs (r)(1) or (r)(2) of this section, and
the borrower (or representative) continues to
send payments to the guaranty agency, the
agency must remit all of those payments to
the Secretary.

* * * * *

§682.403 Federal advances for claim
payments.

(a) The Secretary makes an advance
to a guaranty agency that has a rein-
surance agreement. The advance may
be used only to pay guarantee claims.
The Secretary makes an advance to—

(1) A State guaranty agency; or

(2) 1 or more private nonprofit guar-
antee agencies in a State if, during a
fiscal year—

(i) The State does not have a guar-
anty agency program;
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(ii) The Secretary consults the chief
executive officer of the State and finds
it unlikely that the State will have a
program for that year; and

(iii) Each private nonprofit guaranty
agency—

(A) Agrees to establish at least 1 of-
fice in the State with sufficient staff to
handle written and telephone inquiries
from students, eligible lenders, and
other persons in the State;

(B) Agrees to encourage maximum
commercial lender participation within
the State and to conduct periodic visits
to at least the major lenders within the
State;

(C) Agrees that the benefit of its loan
guarantees will not be denied to stu-
dents because of their choice of schools
or lack of need; and

(D) Certifies that it is not an institu-
tion of higher education and that it
does not have any substantial affili-
ation with an institution of higher edu-
cation.

(b) A guaranty agency shall apply to
the Secretary in order to receive an
initial advance.

(c)(1) An advance may be made to a
new guaranty agency for each of five
consecutive calendar years. A new
agency is an agency that entered into a
basic agreement on or after October 12,
1976, or that was not actively carrying
on a loan guarantee program on or be-
fore October 12, 1976.

(2)(1) A guaranty agency may request
that the initial advance be made on a
specified date. The Secretary pays sub-
sequent advances on the same day that
the initial advance was made for each
of the four succeeding calendar years.

(ii) An additional advance may be
made to a private nonprofit guaranty
agency only if the agency continues to
qualify under paragraph (a) of this sec-
tion.

(d) The Secretary makes an advance
to a guaranty agency—

(1) On terms and conditions specified
in an agreement between the Secretary
and the guaranty agency;

(2) To ensure that the agency will
fulfill its lender-of-last resort obliga-
tion; and

(3) To meet the agency’s immediate
cash needs and to ensure the uninter-
rupted payment of claims when the

734



Off. of Postsecondary Educ., Education

Secretary has terminated the agency’s
agreement and assumed its functions.

(e) In the case of a private nonprofit
guaranty agency, the repayment of ad-
vances is determined separately for
each State for which the agency has re-
ceived in advance under this section, in
accordance with section 422(c)(4) of the
Act.

(f) A guaranty agency shall return
advances provided under this section in
accordance with the provisions of sec-
tion 422 of the Act.

(Authority: 20 U.S.C. 1072, 1082)

[67 FR 60323, Dec. 18, 1992, as amended at 64
FR 18980, Apr. 16, 1999]

§682.404 Federal reinsurance agree-
ment.

(a) General. (1) The Secretary may
enter into a reinsurance agreement
with a guaranty agency that has a
basic program agreement. Except as
provided in paragraph (b) of this sec-
tion, under a reinsurance agreement,
the Secretary reimburses the guaranty
agency for—

(i) 95 percent of its losses on default
claim payments to lenders on loans for
which the first disbursement is made
on or after October 1, 1998;

(ii) 98 percent of its losses on default
claim payments to lenders for loans for
which the first disbursement is made
on or after October 1, 1993, and before
October 1, 1998; or

(iii) 100 percent of its losses on de-
fault claim payments to lenders—

(A) For loans for which the first dis-
bursement is made prior to October 1,
1993;

(B) For loans made under an ap-
proved lender-of-last-resort program;

(C) For loans transferred under a
plan approved by the Secretary from
an insolvent guaranty agency or a
guaranty agency that withdraws its
participation in the FFEL Program;

(D) For a guaranty agency that en-
tered into a basic program agreement
under section 428(b) of the Act after
September 30, 1976, or was not actively
carrying on a loan guarantee program
covered by a basic program agreement
on October 1, 1976 for five consecutive
fiscal years beginning with the first
year of its operation.

(2) For purposes of this section—
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(i) Losses means the amount of un-
paid principal and accrued interest the
agency paid on a default claim filed by
a lender on a reinsured loan, minus
payments made by or on behalf of the
borrower after default but before the
Secretary reimburses the agency;

(ii) Default aversion assistance means
the activities of a guaranty agency
that are designed to prevent a default
by a borrower who is at least 60 days
delinquent and that are directly re-
lated to providing collection assistance
to the lender.

(3) A guaranty agency’s loss on a loan
that was outstanding when a reinsur-
ance agreement was executed is cov-
ered by the reinsurance agreement
only if the default on the loan occurs
after the effective date of the agree-
ment.

(4) If a lender has requested default
aversion assistance as described in
paragraph (a)(2)(ii) of this section, the
agency must, upon request of the
school at which the borrower received
the loan, notify the school of the lend-
er’s request. The guaranty agency may
not charge the school or the school’s
agent for providing this notification
and must accept a blanket request
from the school to be notified whenever
any of the school’s current or former
students are the subject of a default
aversion assistance request. The agen-
cy must notify schools annually of the
option to make this blanket request.

(b) Reduction in reinsurance rate. (1) If
the total of reinsurance claims paid by
the Secretary to a guaranty agency
during any fiscal year reaches 5 per-
cent of the amount of loans in repay-
ment at the end of the preceding fiscal
year, the Secretary’s reinsurance pay-
ment on a default claim subsequently
paid by the guaranty agency during
that fiscal year equals—

(i) 90 percent of its losses on default
claim payments to lenders on loans for
which the first disbursement is made
before October 1, 1993 or transferred
under a plan approved by the Secretary
from an insolvent guaranty agency or a
guaranty agency that withdraws its
participation in the FFEL Program;

(ii) 88 percent of its losses on default
claim payments to lenders on loans for
which the first disbursement is made
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