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2901.603–70 Modification of appoint-
ment.

To modify a contracting officer’s au-
thority, the present appointment shall
be revoked and a new certificate
issued.

2901.603–71 Ratification of unauthor-
ized contract awards.

(a) The Government is not generally
bound by agreements or contractual
commitments made to contractors or
prospective contractors by persons to
whom acquisition authority has not
been delegated. Such unauthorized acts
may be in violation of the Federal
Property and Administrative Services
Act of 1949, other Federal laws, the
FAR, the DOLAR, and good acquisition
practice; e.g., certain requirements of
law and regulation necessary for the
proper establishment of a contractual
obligation may not be met, such as cer-
tification of the availability of funds,
determinations and findings, competi-
tion of sources, determination of con-
tractor responsibility, price/cost anal-
ysis, administrative approvals, nego-
tiations of appropriate contract
clauses, etc.

(b) Unauthorized commitments shall
not be ratified unless it would have
been otherwise proper to enter into a
contract prior to the commitment. As
used herein, the phrase ‘‘otherwise
proper’’ means that a ratification of an
unauthorized commitment can be made
only if there occurred no violation of
any substantive legal requirements;
e.g., there can be no ratification unless
a sole source can be justified; a deter-
mination made that the contractor is
not debarred or otherwise ineligible for
award; the Organizational Conflict of
Interest reviews and determinations, if
required, are completed; and where all
other substantive legal requirements
have been met. Whenever it is discov-
ered that any person is performing
work as a result of an unauthorized
commitment, that person shall be ad-
vised that such work is being per-
formed at their own risk pending estab-
lishment of valid contractual coverage.
The Head of the Contracting Activity
(HCA) shall then be notified of the cir-
cumstances. If the HCA agrees that the
work appears to be without valid au-

thorization, the Director, Directorate
of Procurement and Grant Manage-
ment, shall be notified by the HCA in
accordance with the procedures out-
lined in paragraph (c) of this section.

(c) Requests received by contracting
officers for ratification of commit-
ments made by personnel lacking con-
tracting authority shall be processed
as follows:

(1) The individual who made the un-
authorized contractual commitment
shall furnish the contracting officer all
records and documents concerning the
commitment and a complete, written
statement of facts, including, but not
limited to, a statement as to why the
acquisition office was not used, why
the proposed contractor was selected
and a list of other sources considered,
description of work to be performed or
products to be furnished, estimated or
agreed contract price, citation of ap-
propriation available, and a statement
as to whether the contractor has com-
menced performance. Under excep-
tional circumstances, such as when the
person who made the unauthorized
commitment is no longer available to
attest to the circumstances of the un-
authorized commitment, the Director,
Directorate of Procurement and Grant
Management, may waive the require-
ment that the responsible employee
initiate and document the request; Pro-
vided the Head of the Contracting Ac-
tivity determines in writing that the
commitment was in fact made by an
employee who shall be identified in the
determination.

(2) The request for ratification, an
approved justification for noncompeti-
tive acquisition, and the information
required by paragraph (c)(1) of this sec-
tion, must be forwarded to the HCA for
concurrence, together with rec-
ommended corrective actions to pre-
clude recurrence.

(3) If the HCA concurs with the re-
quest for ratification, the request and
concurrence shall be forwarded to the
Director, Directorate of Procurement
and Grant Management, for review by
the Procurement Review Board (PRB).
The PRB will review the request, the
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Justification for Non-Competitive Ac-
quisition, any comments or informa-
tion submitted by the contracting offi-
cer which should be considered in eval-
uation of the request, and the informa-
tion submitted in accordance with
paragraph (c)(2) of this section. Based
upon this review and advice from the
Office of the Solicitor, the PRB will
proceed as follows:

(i) If the request submitted does not
appear to be justified, it will be re-
turned to the concurring HCA without
approval with an explanation of the de-
cision not to ratify.

(ii) If the request and the rec-
ommended corrective actions appear
justified and adequate, the PRB may
ratify the action, with the concurrence
of the Assistant Secretary for Adminis-
tration and Management, return the
file to the contracting officer for ac-
tion, and monitor the implementation
of the corrective action plan. The con-
tracting officer shall direct the disposi-
tion of all products and deliverables re-
ceived by the Government as a result
of an unauthorized commitment.

(iii) A detailed record of the review
shall be maintained for audit purposes.

2901.603–72 Responsibility of other
Government personnel.

(a) Responsibility for the decision of
what to buy and when to buy rests with
program and certain staff offices and
the head of the agency or designee. Re-
sponsibility for determining how to
buy, the conduct of the buying process,
and execution of the contract rests
with the contracting officer.

(b) Personnel responsible for making
decisions to buy should maintain a
close and continuous relationship with
their acquisition activity to ensure
that acquisition personnel are made
aware of contemplated acquisition ac-
tions. This will be mutually beneficial
in terms of better planning for acquisi-
tion action and more timely, efficient
and economical acquisition.

(c) Personnel not delegated con-
tracting authority may not commit
the Government, formally or infor-
mally, to any type of contractual obli-
gation. However, program personnel
who must use the contracting process
to accomplish their programs, must

support the contracting officer in en-
suring that:

(1) Requirements are clearly defined
and specified;

(2) Competitive sources are solicited,
evaluated, and selected;

(3) Quality standards are prescribed,
and met;

(4) Performance or delivery is timely;
(5) Files are documented to substan-

tiate the judgments, decisions, and ac-
tions taken.

2901.603–73 Contracting officer’s rep-
resentatives.

(a) A contracting officer may des-
ignate other Government personnel to
act as authorized representatives for
such functions as technical moni-
toring, inspection, approval of shop
drawings, testing, approval of samples,
and other functions of a technical na-
ture not involving a change in the
scope, price, terms or conditions of the
contract or order. Such designation
shall be in writing and shall contain
specific instructions as to the extent to
which the representative may take ac-
tion for the contracting officer, but
will not contain authority to sign con-
tract documents. The responsibilities
and limitations of the contracting offi-
cer’s representatives may be set forth
in the contract or in a separate letter,
a copy of which shall be furnished to
the contractor.

(b) A person assigned to a con-
tracting office and performing primary
duties in a position within a con-
tracting office, and under the super-
vision of a contracting officer, does not
require written designation as a rep-
resentative of the contracting officer
nor designation in a contractual docu-
ment to perform assigned duties. Such
a person is considered to be an em-
ployee of the contracting officer, act-
ing in the latter’s behalf and, as such,
has the authority and responsibility to
perform, under the terms and condi-
tions of employment, and to act as as-
signed by the contracting officer. The
contracting officer, however, shall not
authorize such an employee, acting as
a representative for the contracting of-
ficer, to sign any contractual docu-
ments or letter in those instances
where the signature of a contracting
officer is required.
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