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48 CFR Ch. 35 (10–1–00 Edition)3509.500

Subpart 3509.5—Organizational
Conflicts of Interest

3509.500 Scope of subpart.
This subpart establishes Commission

policy and procedures for identifying,
evaluating, and resolving organiza-
tional conflicts of interest. It is the
Commission’s policy to avoid, neu-
tralize, or mitigate organizational con-
flicts of interest. If the Commission is
unable to neutralize or mitigate the ef-
fects of a potential conflict of interest,
it will disqualify the prospective con-
tractor or will terminate the contract
when potential or actual conflicts are
identified after award.

3509.502 Applicability.
This subpart applies to all Commis-

sion contracts except agreements with
other Federal agencies.

3509.503 Waiver.
The Commission’s General Counsel is

designated as the authority to waive
any general rule or procedure of this
subpart by determining that its appli-
cation in a particular situation would
not be in the Commission’s interest.
Any request for waiver must be in ac-
cordance with FAR 9.503.

3509.504 Contracting officer respon-
sibilities.

(a) Contracting officers will be re-
sponsible for determining the existence
of actual and potential organizational
conflicts of interest which would result
from the award of the contract. The
contracting officer will be guided by
information submitted by offerors and
by the contracting officer’s own judg-
ment. The contracting officer may ob-
tain the advice of legal counsel and the
assistance of technical specialists in
evaluating potential organizational
conflicts.

(b) If it is determined that organiza-
tional conflicts of interest will be cre-
ated by the award of the contract, the
contracting officer may find an offeror
nonresponsible.

(c) Notwithstanding the existence of
organizational conflicts of interest, it
may be determined that the award of
the contract would be in the best inter-
est of the Commission. In that case,
the contracting officer may, with the

approval of the cognizant Head of the
Contracting Activity, set terms and
conditions which will reduce the orga-
nizational conflicts of interest to the
greatest extent possible.

(d) The contracting officer shall, in
addition to any certifications required
by this subpart, require in all solicita-
tions for consulting services that the
offeror submit as part of an offer a
statement which discloses all relevant
facts relating to existing or potential
organizational conflicts of interest sur-
rounding the contract, including dis-
closure of such conflicts of interest
with respect to proposed subcontrac-
tors.

3509.506 Information sources.
(a) Disclosure. At the request of the

contracting officer, prospective Com-
mission contractors responding to so-
licitations or submitting unsolicited
proposals shall provide information to
the contracting officer for use in iden-
tifying, evaluating, or resolving poten-
tial organizational conflicts of inter-
est. The submittal may be a certifi-
cation or a disclosure, pursuant to
paragraphs (a)(1) or (2) of this section.

(1) If the prospective contractor is
not aware of any information bearing
on the existence of any organizational
conflict of interest, the contractor
shall so certify.

(2) Prospective contractors not certi-
fying in accordance with paragraph
(a)(1) of this section must provide a dis-
closure statement which describes con-
cisely all relevant facts concerning any
past, present, or planned interests re-
lating to the work to be performed and
bearing on whether they, including
their chief executives, directors, or any
proposed consultant or subcontractor,
may have a potential organizational
conflict of interest.

(b) Failure to disclose information. Any
prospective contractor failing to pro-
vide full disclosure, certification, or
other required information will not be
eligible for award. Nondisclosure or
misrepresentation of any relevant in-
formation may also result in disquali-
fication from award, termination of the
contract for default, or debarment
from Government contracts, as well as
other legal action or prosecution. In re-
sponse to solicitations requesting the
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information in paragraph (a) of this
section, the Commission will consider
any inadvertent failure to provide dis-
closure certification as a ‘‘minor infor-
mality’’ (as explained in FAR 14.405);
however, the prospective contractor
must correct the omission promptly.

(c) Exception. When the contractor
has previously submitted a conflict of
interest certification or disclosure for
a contract, only an update of such
statement is required when the con-
tract is modified.

3509.507 Procedures.

(a) The contracting officer shall doc-
ument in writing the resolution of any
potential or actual conflicts of interest
identified. This documentation shall be
reviewed and approved by the General
Counsel prior to award. If the organiza-
tional conflict of interest cannot be re-
solved, the contracting officer shall
disqualify the prospective contractor
from receiving the contract award.

(b) The General Counsel shall review
and make the final decision required at
FAR 9.507(c)(4) on any contractor re-
quest for higher review of the con-
tracting officer’s decision.

3509.508 Solicitation provision and
contract clause.

3509.508–1 Solicitation provision.

The contracting officer shall insert
the provision at 3552.209–70, Organiza-
tional Conflict of Interest Certifi-
cation/Disclosure in solicitations that
in the contracting officer’s judgment
may be susceptible to organizational
conflicts of interest.

3509.508–2 Contract clause.

The contracting officer shall insert
the clause at 3552.209–71, Organiza-
tional Conflict of Interest, in solicita-
tions and contracts that will include
the provision at 3552.209–70, Organiza-
tional Conflict of Interest Certifi-
cation/Disclosure.

PART 3510—SPECIFICATIONS,
STANDARDS, AND OTHER PUR-
CHASE DESCRIPTIONS

Sec.
3510.001 Definitions.

3510.004 Selecting specifications or descrip-
tions for use.

3510.004–70 Brand name or equal purchase
descriptions.

3510.007 Deviations.
3510.011 Solicitation provisions and con-

tract clauses.

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 55 FR 7644, Mar. 2, 1990, unless oth-
erwise noted.

3510.001 Definitions.
Salient characteristics mean those par-

ticular characteristics that specifically
describe the essential physical and/or
functional features of a brand name
product. They are those essential phys-
ical and/or functional features which
are identified in the specifications as a
mandatory requirement which a pro-
posed ‘‘equal’’ product must possess in
order for the product to be considered
responsive. The term excludes those
physical and/or functional features of a
brand name product that:

(a) Are not essential to the needs of
the Commission, or

(b) Do not affect the suitability of
the product for its intended use.

3510.004 Selecting specifications or de-
scriptions for use.

3510.004–70 Brand name or equal pur-
chase descriptions.

(a) Purchase descriptions which con-
tain references to one or more brand
name products followed by the words
‘‘or equal’’ may be used only under the
conditions indicated in FAR 10.004(b)
(2) and (3) and shall be in accordance
with this subsection. The office initi-
ating the ‘‘brand name or equal’’ pur-
chase request is responsible for docu-
menting to the contracting officer’s
satisfaction that the conditions for its
use are valid. Where feasible, all known
acceptable brand name products should
be referenced.

(b) The words ‘‘or equal’’ should not
be added when the contracting officer
has determined, with the concurrence
of the General Counsel and the signed
approval of the cognizant HCA, that
only a particular product meets the es-
sential requirements of the Commis-
sion.

(c) Brand name or equal purchase de-
scriptions shall include, in addition to
those characteristics set forth in FAR
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