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place for hearing may be changed by
the Board at any time.

(b) Notice of hearing. Notice of hear-
ing will be by written order of the
Board. Notice of changes in the hearing
schedule will also be by written order
when practicable but may be oral in ex-
igent circumstances. Except as the
Board may otherwise order, each party
that plans to attend the hearing shall,
within 10 working days of receipt of:

(1) A written notice of hearing or
(2) Any notice of a change in hearing

schedule stating that an acknowledg-
ment is required, notify the Board in
writing that it will attend the hearing.

(c) Unexcused absence from hearing. In
the event of the unexcused absence of a
party from a hearing, the hearing will
proceed, and the absent party will be
deemed to have elected to submit its
case on the record pursuant to 6101.11.

6101.20 Subpoenas [Rule 120].
(a) Voluntary cooperation in lieu of

subpoena. Each party is expected to:
(1) Cooperate by making available

witnesses and evidence under its con-
trol, when requested by another party,
without issuance of a subpoena; and

(2) Secure voluntary attendance of
third-party witnesses and production of
evidence by third parties, and when
practicable, without issuance of a sub-
poena.

(b) General. Upon the written request
of any party filed with the Office of the
Clerk of the Board, or on the initiative
of a judge, a subpoena may be issued
that commands the person to whom it
is directed to:

(1) Attend and give testimony at a
deposition in a city or county where
that person resides or is employed or
transacts business in person, or at an-
other location convenient to that per-
son that is specifically determined by
the Board;

(2) Attend and give testimony at a
hearing; and

(3) Produce the books, papers, docu-
ments, and other tangible things des-
ignated in the subpoena.

(c) Request for subpoena. A request for
a subpoena shall state the reasonable
scope and general relevance to the case
of the testimony and of any documen-
tary evidence sought. A request for a
subpoena shall be filed at least 15 cal-

endar days before the testimony of a
witness or documentary evidence is to
be provided. The Board may, in its dis-
cretion, honor requests for subpoenas
not made within this time limitation.

(d) Form; issuance. Every subpoena
shall be in the form specified in the ap-
pendix to this part and part 6102. Un-
less a party has the approval of a judge
to submit a subpoena in blank (in
whole or in part), a party shall submit
to the judge a completed subpoena
(save the ‘‘Return on Service’’ portion).
In issuing a subpoena to a requesting
party, the judge shall sign the sub-
poena. The party to whom the sub-
poena is issued shall complete the sub-
poena before service.

(2) If the person subpoenaed is lo-
cated in a foreign country, a letter ro-
tatory or a subpoena may be issued and
served under the circumstances and in
the manner provided in 28 U.S.C. 1781–
1784.

(e) Service. (1) The party requesting a
subpoena shall arrange for service.
Service shall be made as soon as prac-
ticable after the subpoena has been
issued.

(2) A subpoena requiring the attend-
ance of a witness at a deposition or
hearing may be served at any place. A
subpoena may be served by a United
States marshal or deputy marshal, or
by any other person who is not a party
and not less than 18 years of age. Serv-
ice of a subpoena upon a person named
therein shall be made by personal de-
livery of a copy to that person and ten-
der of the fees for one day’s attendance
and the mileage allowed by 28 U.S.C.
1821 or other applicable law; however,
where the subpoena is issued on behalf
of the Government, money payments
need not be tendered in advance of at-
tendance.

(f) Proof of service. The person serving
the subpoena shall make proof of serv-
ice thereof to the Board promptly and
in any event before the date on which
the person served must respond to the
subpoena. Proof of service shall be
made by completion and execution and
submission to the Board of the ‘‘Return
on Service’’ portion of a duplicate copy
of the subpoena issued by a judge. If
service is made by a person other than
a United States marshal or his deputy,
that person shall make an affidavit as
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proof by executing the ‘‘Return on
Service’’ in the presence of a notary.

(g) Motion to quash or to modify. Upon
written motion by the person subpoe-
naed or by a party, made within 14 cal-
endar days after service, but in any
event not later than the time specified
in the subpoena for compliance, the
Board may

(1) Quash or modify the subpoena if it
is unreasonable and oppressive or for
other good cause shown, or

(2) Require the party in whose behalf
the subpoena was issued to advance the
reasonable cost of producing subpoe-
naed documentary evidence. Where cir-
cumstances require, the Board may act
upon such a motion at any time after a
copy has been served upon opposing
parties.

(h) Contumacy or refusal to obey a sub-
poena. In a case of contumacy or re-
fusal to obey a subpoena by a person
who resides, is found, or transacts busi-
ness within the jurisdiction of a United
States district court, the Board shall
apply to the court through the Attor-
ney General of the United States for an
order requiring the person to appear
before the board to give testimony,
produce evidence or both. If a person
fails to obey such an order, the court
may punish that person for contempt
of court.

6101.21 Hearing procedures [Rule
121].

(a) Nature and conduct of hearings. Ex-
cept when necessary to maintain the
confidentiality of protected material
or testimony, or material submitted in
camera, all hearings on the merits of
cases shall be open to the public and
conducted insofar as is convenient in
regular hearing rooms. All other acts
or proceedings may be done or con-
ducted by the Board either in its of-
fices or at other places.

(b) Continuances; change of location.
Whenever practicable, a hearing will be
conducted in one continuous session or
a series of consecutive sessions at a
single location. However, the Board
may at any time continue the hearing
to a future date and may arrange to
conduct the hearing in more than one
location. The Board may also continue
a hearing to permit a party to conduct
additional discovery on conditions es-

tablished by the Board. In exercising
its discretion to continue a hearing or
to change its location, the Board will
give due consideration to the same ele-
ments (set forth in 6101.19(a)) that it
considers in scheduling hearings.

(c) Availability of witnesses, documents,
and other tangible things. It is the re-
sponsibility of a party desiring to call
any witness, or to use any document or
other tangible thing as an exhibit in
the course of a hearing, to ensure that
whoever it wishes to call and whatever
it wishes to use is available at the
hearing.

(d) Enlargement of the record. The
Board may at any time during the con-
duct of a hearing require evidence or
argument in addition to that put forth
by the parties.

(e) Examination of witnesses. Wit-
nesses before the Board will testify
under oath or affirmation. A party or
the Board may obtain an answer from
any witness to any question that is not
the subject of an objection that the
Board sustains.

(f) Refusal to be sworn. If a person
called as a witness refuses to be sworn
or to affirm before testifying, the
Board may direct that witness to do so
and, in the event of continued refusal,
the Board may permit the taking of
testimony without oath or affirmation.
Alternatively, the Board may refuse to
permit the examination of that wit-
ness, in which event it may state for
the record the inferences it draws from
the witness’s refusal to testify under
oath or affirmation. Alternatively, the
Board may issue a subpoena to compel
that witness to testify under oath or
affirmation, and in the event of the
witness’s continued refusal to swear or
affirm, may seek enforcement of that
subpoena pursuant to 6101.20(h).

(g) Refusal to answer. If a witness re-
fuses to answer a question put to him
in the course of his testimony, the
Board may direct that witness to an-
swer and, in the event of continued re-
fusal, the Board may state for the
record the inferences if draws from the
refusal to answer. Alternatively, the
Board may issue a subpoena to compel
that witness to testify and, in the
event of the witness’s continued refusal
to testify, may seek enforcement of
that subpoena pursuant to 6101.20(h).
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