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proof by executing the ‘“‘Return on
Service” in the presence of a notary.

(g) Motion to quash or to modify. Upon
written motion by the person subpoe-
naed or by a party, made within 14 cal-
endar days after service, but in any
event not later than the time specified
in the subpoena for compliance, the
Board may

(1) Quash or modify the subpoena if it
is unreasonable and oppressive or for
other good cause shown, or

(2) Require the party in whose behalf
the subpoena was issued to advance the
reasonable cost of producing subpoe-
naed documentary evidence. Where cir-
cumstances require, the Board may act
upon such a motion at any time after a
copy has been served upon opposing
parties.

(h) Contumacy or refusal to obey a sub-
poena. In a case of contumacy or re-
fusal to obey a subpoena by a person
who resides, is found, or transacts busi-
ness within the jurisdiction of a United
States district court, the Board shall
apply to the court through the Attor-
ney General of the United States for an
order requiring the person to appear
before the board to give testimony,
produce evidence or both. If a person
fails to obey such an order, the court
may punish that person for contempt
of court.

6101.21 Hearing
121].

(a) Nature and conduct of hearings. Ex-
cept when necessary to maintain the
confidentiality of protected material
or testimony, or material submitted in
camera, all hearings on the merits of
cases shall be open to the public and
conducted insofar as is convenient in
regular hearing rooms. All other acts
or proceedings may be done or con-
ducted by the Board either in its of-
fices or at other places.

(b) Continuances; change of location.
Whenever practicable, a hearing will be
conducted in one continuous session or
a series of consecutive sessions at a
single location. However, the Board
may at any time continue the hearing
to a future date and may arrange to
conduct the hearing in more than one
location. The Board may also continue
a hearing to permit a party to conduct
additional discovery on conditions es-
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tablished by the Board. In exercising
its discretion to continue a hearing or
to change its location, the Board will
give due consideration to the same ele-
ments (set forth in 6101.19(a)) that it
considers in scheduling hearings.

(c) Availability of witnesses, documents,
and other tangible things. It is the re-
sponsibility of a party desiring to call
any witness, or to use any document or
other tangible thing as an exhibit in
the course of a hearing, to ensure that
whoever it wishes to call and whatever
it wishes to use is available at the
hearing.

(d) Enlargement of the record. The
Board may at any time during the con-
duct of a hearing require evidence or
argument in addition to that put forth
by the parties.

(e) Examination of witnesses. Wit-
nesses before the Board will testify
under oath or affirmation. A party or
the Board may obtain an answer from
any witness to any question that is not
the subject of an objection that the
Board sustains.

(f) Refusal to be sworn. If a person
called as a witness refuses to be sworn
or to affirm before testifying, the
Board may direct that witness to do so
and, in the event of continued refusal,
the Board may permit the taking of
testimony without oath or affirmation.
Alternatively, the Board may refuse to
permit the examination of that wit-
ness, in which event it may state for
the record the inferences it draws from
the witness’s refusal to testify under
oath or affirmation. Alternatively, the
Board may issue a subpoena to compel
that witness to testify under oath or
affirmation, and in the event of the
witness’s continued refusal to swear or
affirm, may seek enforcement of that
subpoena pursuant to 6101.20(h).

(g) Refusal to answer. If a witness re-
fuses to answer a question put to him
in the course of his testimony, the
Board may direct that witness to an-
swer and, in the event of continued re-
fusal, the Board may state for the
record the inferences if draws from the
refusal to answer. Alternatively, the
Board may issue a subpoena to compel
that witness to testify and, in the
event of the witness’s continued refusal
to testify, may seek enforcement of
that subpoena pursuant to 6101.20(h).

238



GSA Board of Contract Appeals

(h) Issues not raised by pleadings. If
evidence is objected to at a hearing on
the ground that it is not within the
issues raised by the pleadings, it may
nevertheless be admitted by the Board
if it is within the proper scope of the
case. If such evidence is admitted, the
Board may grant the objecting party a
continuance to enable it to meet such
evidence. If such evidence is admitted,
the pleadings may be amended to con-
form to the evidence, as provided by
6101.12(e).

(i) Delay by parties. If the Board de-
termines that the hearing is being un-
reasonably delayed by the failure of a
party to produce evidence, or by the
undue prolongation of the presentation
of evidence, it may, by written order or
by ruling from the bench, prescribe a
time or times within which the presen-
tation of evidence must be concluded,
establish time limits on the direct or
cross-examination of witnesses, and en-
force such order or ruling by appro-
priate sanctions.

6101.22 Admissibility and weight of
evidence [Rule 122].

(a) Admissibility. Any relevant evi-
dence may be received. The Board may
exclude relevant evidence to avoid un-
fair prejudice, confusion of the issues,
undue delay, waste of time, or needless
presentation of cumulative evidence.
Hearsay evidence is admissible unless
the Board finds it wunreliable or
untrustworthy.

(b) Federal Rules of Evidence. As a
general matter, and subject to the
other provisions of this section, the
Board will base its evidentiary rulings
on the Federal Rules of Evidence.

(c) Weight and credibility. The Board
will determine the weight to be given
to evidence and the credibility to be
accorded witnesses.

(d) Submission of evidence in camera.
6101.12(h) governs submissions in cam-
era.

6101.23 Exhibits [Rule 123].

(a) Marking of exhibits. (1) Documents
and other tangible things offered in
evidence by a party will be marked for
identification by the Board during the
hearing or, if it is convenient for the
Board and the parties, before the com-
mencement of the hearing. They will

6101.24

be numbered consecutively as the ex-
hibits of the party offering them.

(2) If a party elects to proceed on the
record without a hearing pursuant to
6101.11, documentary evidence sub-
mitted by that party will be numbered
consecutively by the Board as appeal
file exhibits.

(b) Copies as exhibits. Except upon ob-
jection sustained by the Board for good
cause shown, copies of documents may
be offered and received into evidence as
exhibits, provided they are of equal
legibility and quality as the originals,
and such copies shall have the same
force and effect as if they were the
originals. If the Board so directs, a
party offering a copy of a document as
an exhibit shall have the original
available at the hearing for examina-
tion by the Board and any other party.
When the original of a document has
been received into evidence as an ex-
hibit, an accurate copy thereof may be
substituted in evidence for the original
by leave of the Board at any time.

(c) Withdrawal of documentary exhibits
and other papers. With the permission
of the Board, a party may remove an
exhibit during the course of a pro-
ceeding. Otherwise, except as provided
in 6101.37(d), no withdrawal of any pa-
pers in the Board’s file is permitted. In-
spection of the file at the Board’s of-
fices is permitted by 6101.12(g).

(d) Disposition of physical exhibits. Any
physical (as opposed to documentary)
exhibit may be disposed of by the
Board at any time more than 90 cal-
endar days after the expiration of the
period for appeal from the decision of
the Board, unless it has been earlier
withdrawn by the party that submitted
it.

6101.24 Transcripts of proceedings;
corrections [Rule 124].

(a) Transcripts Except as the Board
may otherwise order, all hearings,
other than those under the small
claims procedure prescribed by 6102.2,
will be stenographically or electroni-
cally recorded and transcribed. Any
other hearing or conference will be re-
corded or transcribed only by order of
the Board. Copies or transcriptions of
stenographic or electronic recordings
not ordered to be transcribed by the
Board will be furnished to the parties
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