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things) may be issued by the Recorder
of the Board upon a showing that the
parties have agreed to, or the Board
has ordered, the taking of depositions
under Rule 18. The service of subpoenas
in aid of depositions shall be limited to
the city or county wherein the witness
resides or is employed or transacts
business in person. If a subpoena is de-
sired at other locations, a specific rul-
ing of the Board is required.

(e) Request to quash or modify. Upon
written request by a person under sub-
poena or by a party, made within 10
days after service but in any event not
later than the time specified in the
subpoena for compliance, the Board
may (1) quash or modify the subpoena
if it is unreasonable and oppressive or
for other good cause shown, or (2) re-
quire the person in whose behalf the
subpoena was issued to advance the
reasonable costs of producing subpoe-
naed books and papers. Where cir-
cumstances require, the Board may act
upon such a request at any time after
a copy has been served upon the oppos-
ing party.

(f) Foreign country. A subpoena di-
rected to a witness in a foreign country
shall issue under the circumstances
and in the manner, and be served as
provided in 28 U.S.C. 1781-1784.

(g) Service. A subpoena may be served
by a United States Marshal or a dep-
uty, or by any person not a party who
is not less than 18 years of age. Service
of a subpoena upon a person named
therein shall be made by tendering the
subpoena to that person with the fees
for one day’s attendance and the mile-
age allowed by law (28 U.S.C. 1821).
When the subpoena is issued on behalf
of the United States or an officer or
agency of the United States, fees and
mileage need not be tendered.

(h) Fees. The party at whose instance
a subpoena is issued shall be respon-
sible for the payment of witness fees
and mileage, as well as the fees and
mileage of the officer who serves the
subpoena. The failure to make pay-
ment of such charges on demand may
be deemed by the Board as a sufficient
ground for striking the testimony of
the witness and the books, papers, doc-
uments, or tangible things produced.

(i) Contumacy or refusal to obey a sub-
poena. In case of contumacy or refusal
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to obey a subpoena by a person who re-
sides, is found, or transacts business
within the jurisdiction of a United
States District Court, the Board will
apply to the court through the Attor-
ney General of the United States for an
order requiring the person to appear
before the Board or a member thereof
to give testimony or produce evidence
or both. Any failure of any such person
to obey the order of the court may be
punished by the court as a contempt
thereof.

6302.25 Copies of papers (Rule 25).

When books, records, papers, or docu-
ments have been received in evidence,
a true copy or any material or relevant
part may be substituted during or at
the conclusion of the hearing.

6302.26 Posthearing briefs (Rule 26).

Posthearing briefs may be submitted
upon such terms as may be agreed upon
by the parties and the presiding Ad-
ministrative Judge at the conclusion of
the hearing.

6302.27 Transcript of
(Rule 27).

Testimony and argument at hearings
are reported verbatim, unless the
Board otherwise orders. Transcripts or
copies of the proceedings are supplied
to the parties and others at such rates
as may be fixed by the Board.

63022%)8 Withdrawal of exhibits (Rule

After a decision has become final, the
Board, in its discretion, upon request
and after notice to the other party,
may direct or permit the withdrawal of
all or part of original exhibits. The
substitution of true copies of exhibits
or photographs of physical objects may
be required by the Board as a condition
of withdrawal.

proceedings

6302.29 Representation of the parties
(Rule 29).

(a) The Appellant. An individual ap-
pellant may appear before the Board in
person, a corporation by an officer, a
partnership or joint venture by a mem-
ber, or any of these by an attorney-at-
law admitted to practice before the
highest court of the District of Colum-
bia or any state, commonwealth, or

272



Department of Transportation Board of Contract Appeals

territory of the United States. An at-
torney representing an appellant shall
file a written notice of appearance with
the Board.

(b) The Government. Government
counsel may, in accordance with their
authority, represent the interest of the
Government before the Board. They
shall file notices of appearance with
the Board.

6302.30 Alternative dispute resolution
methods (Rule 30).

(a) To facilitate settlements in cases
which might involve lengthy hearings
(in excess of one week) of complex fac-
tual disputes and settled legal prin-
ciples, the Board has adopted two
methods of Alternative Dispute Resolu-
tion (ADR): Settlement Judges and
Mini-Trials. These procedures are de-
signed to supplement existing settle-
ment techniques and not to replace
them. Procedures regarding implemen-
tation of these ADR methods will be
distributed to the parties, in appro-
priate cases, but may be obtained from
the Board upon request.

(b) To employ ADR both parties must
initially agree to use an ADR method.
The parties must communicate that
agreement in writing to the presiding
judge as early as possible, preferably
before commencement of voluntary
discovery. The presiding judge shall
promptly decide the appropriateness of
the ADR method requested and so ad-
vise the parties. Where, after applica-
tion of an ADR method, the parties are
unable to resolve a dispute, the matter
shall be restored to the docket of the
presiding judge for hearing.

[53 FR 34106, Sept. 2, 1988]

6302.31 Settlement (Rule 31).

A dispute may be settled at any time
before the Board renders its decision by
the appellant filing a written notice
withdrawing the appeal or by written
stipulation of the parties settling the
dispute. Proceedings may be suspended
while the parties are considering set-
tlement.

6302.32 Decisions (Rule 32).

Decisions of the Board are rendered
in writing. Copies are forwarded simul-
taneously to both parties. The rules of
the Board and all final orders and deci-

6302.36

sions are open for public inspection at
the offices of the Board in Washington,
DC. Decisions of the Board are made
solely upon the record, as described in
Rule 17.

6302.33 Motion
(Rule 33).

A motion for reconsideration shall
set forth specifically the grounds relied
upon to sustain the motion and shall
be mailed or otherwise furnished within
30 days from the date of receipt of a
copy of the Board’s decision.

for reconsideration

6302.34 Dismissal for lack of jurisdic-
tion (Rule 34).

Any motion addressed to the jurisdic-
tion of the Board shall be promptly
filed. A hearing on the motion may be
afforded on application of either party.
The Board has the right at any time on
its own motion to raise the issue of its
jurisdiction to proceed with a par-
ticular case and do so by an appro-
priate order, affording the parties an
opportunity to be heard.

6302.35 Dismissal
(Rule 35).

When the Board is unable to proceed
with disposition of an appeal for rea-
sons not within its control, such appeal
is placed in a suspense status. In any
case where such suspension has contin-
ued, or it appears that it may continue
for a period in excess of one year, the
Board may dismiss the appeal without
prejudice to its restoration to the
Board’s docket when the cause of sus-
pension has been eliminated. Unless ei-
ther party or the Board acts to rein-
state any appeal so dismissed within
three years from the date of dismissal,
the dismissal is automatically con-
verted to a dismissal with prejudice
without further action by the parties
or the Board.

without prejudice

6302.36 Dismissal for failure to pros-
ecute or defend (Rule 36).

Whenever a record discloses the fail-
ure of any party to file documents re-
quired by these rules, respond to no-
tices or correspondence from the
Board, comply with orders of the
Board, or otherwise indicates a party’s
intention not to continue the prosecu-
tion or defense of an appeal, the Board
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