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as provided in paragraph (b) of this sec-
tion.

(3) Examination notice not exclusive. In
addition to, or in lieu of, issuance of an
examination notice under paragraph
(c)(2) of this section, Customs may
issue a summons pursuant to §163.7,
and seek its enforcement pursuant to
§§163.9 and 163.10, to compel the pro-
duction of any records required to be
maintained and produced under this
chapter.

[T.D. 98-56, 63 FR 32946, June 16, 1998; 63 FR
34808, June 26, 1998]

§163.7 Summons.

(a) Who may be served. During the
course of any investigation or compli-
ance assessment, audit or other inquiry
initiated for the reasons set forth in
§163.6(c), the Commissioner of Customs
or his designee, but no designee of the
Commissioner below the rank of port
director, field director of regulatory
audit or special agent in charge, may
issue a summons requiring a person
within a reasonable period of time to
appear before the appropriate Customs
officer and to produce records or give
relevant testimony under oath or both.
Such a summons may be issued to any
person who:

(1) Imported, or knowingly caused to
be imported, merchandise into the cus-
toms territory of the United States;

(2) Exported merchandise, or know-
ingly caused merchandise to be ex-
ported, to a NAFTA country as defined
in 19 U.S.C. 3301(4) (see also part 181 of
this chapter) or to Canada during such
time as the United States-Canada Free
Trade Agreement is in force with re-
spect to, and the United States applies
that Agreement to, Canada;

(3) Transported or stored merchan-
dise that was or is carried or held
under customs bond, or Kknowingly
caused such transportation or storage;

(4) Filed a declaration, entry, or
drawback claim with Customs;

(5) Is an officer, employee, or agent of
any person described in paragraph
(a)(1) through (a)(4) of this section;

(6) Has possession, custody or care of
records relating to an importation or
other activity described in paragraph
(a)(1) through (a)(4) of this section; or

(7) Customs may deem proper.
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(b) Contents of summons—(1) Appear-
ance of person. Any summons issued
under this section to compel the ap-
pearance of a person shall state:

(i) The name, title, and telephone
number of the Customs officer before
whom the appearance shall take place;

(ii) The address within the customs
territory of the United States where
the person shall appear, not to exceed
100 miles from the place where the
summons was served;

(iii) The time of appearance; and

(iv) The name, address, and telephone
number of the Customs officer issuing
the summons.

(2) Production of records. If a summons
issued under this section requires the
production of records, the summons
shall set forth the information speci-
fied in paragraph (b)(1) of this section
and shall also describe the records in
question with reasonable specificity.

(c) Service of summons—(1) Who may
serve. Any Customs officer is author-
ized to serve a summons issued under
this section if designated in the sum-
mons to serve it.

(2) Method of service—(i) Natural per-
son. Service upon a natural person
shall be made by personal delivery.

(i1) Corporation, partnership, associa-
tion. Service shall be made upon a do-
mestic or foreign corporation, or upon
a partnership or other unincorporated
association which is subject to suit
under a common name, by delivery to
an officer, managing or general agent,
or any other agent authorized by ap-
pointment or law to receive service of
process.

(3) Certificate of service. On the hear-
ing of an application for the enforce-
ment of a summons, the certificate of
service signed by the person serving
the summons is prima facie evidence of
the facts it states.

(d) Transcript of testimony under oath.
Testimony of any person taken pursu-
ant to a summons may be taken under
oath and when so taken shall be tran-
scribed or otherwise recorded. When
testimony is transcribed or otherwise
recorded, a copy shall be made avail-
able on request to the witness unless
for good cause shown the issuing offi-
cer determines under 5 U.S.C. 555 that
a copy should not be provided. In that
event, the witness shall be limited to
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inspection of the official transcript of
the testimony. The testimony or tran-
script may be in the form of a written
statement under oath provided by the
person examined at the request of the
Customs officer.

§163.8 Third-party recordkeeper sum-
mons.

(a) Notice required. Except as other-
wise provided in paragraph (f) of this
section, if a summons issued under
§163.7 to a third-party recordkeeper re-
quires the production of, or the giving
of testimony relating to, records per-
taining to transactions of any person,
other than the person summoned, who
is identified in the description of the
records contained in the summons,
then notice of the summons shall be
provided to the person so identified in
the summons.

(b) Time of notice. The notice of serv-
ice of summons required by paragraph
(a) of this section should be provided
by the issuing officer immediately
after service of summons is obtained
under §163.7(c), but in no event shall
notice be given less than 10 business
days before the date set in the sum-
mons for the production of records or
the giving of testimony.

(c) Contents of notice. The issuing offi-
cer shall ensure that any notice issued
under this section includes a copy of
the summons and provides the fol-
lowing information:

(1) That compliance with the sum-
mons may be stayed if written direc-
tion not to comply with the summons
is given by the person receiving notice
to the person summoned;

(2) That a copy of any such direction
to not comply and a copy of the sum-
mons shall be sent by registered or cer-
tified mail to the person summoned
and to the Customs officer who issued
the summons; and

(3) That the actions under paragraphs
(c)(1) and (c)(2) of this section shall be
accomplished not later than the day
before the day fixed in the summons as
the day upon which the records are to
be examined or the testimony is to be
given.

(d) Service of notice. The Customs offi-
cer who issues the summons shall serve
the notice required by paragraph (a) of
this section in the same manner as is

§163.9

prescribed in §163.7(c)(2) for the service
of a summons, or by certified or reg-
istered mail to the last known address
of the person entitled to notice.

(e) Examination of records precluded. If
notice is required by this section, no
record may be examined before the
date fixed in the summons as the date
to produce the records. If the person
entitled to notice under paragraph (a)
of this section issues a stay of compli-
ance with the summons in accordance
with paragraph (c) of this section, no
examination of records shall take place
except with the consent of the person
staying compliance or pursuant to an
order issued by a U.S. district court.

(f) Exceptions to notice and stay of sum-
mons provisions—(1) Personal liability for
duties, fees, or taxes. The notice provi-
sions of paragraph (a) of this section
shall not apply to any summons served
on the person, or on any officer or em-
ployee of the person, with respect to
whose liability for duties, fees, or taxes
the summons is issued.

(2) Verification of existence of records.
The notice provisions of paragraph (a)
of this section shall not apply to any
summons issued to determine whether
or not records of transactions of an
identified person have been made or
kept.

(3) Judicial determination. The notice
provisions of paragraph (a) of this sec-
tion and the stay of compliance provi-
sions of paragraph (c) of this section
shall not apply with respect to a sum-
mons described in paragraph (a) of this
section if a U.S. district court deter-
mines, upon petition by the issuing
Customs officer, that reasonable cause
exists to believe that the giving of no-
tice may lead to an attempt:

(i) To conceal, destroy, or alter rel-
evant records;

(ii) To prevent the communication of
information from other  persons
through intimidation, bribery, or collu-
sion; or

(iii) To flee to avoid prosecution, tes-
tifying, or production of records.

§163.9 Enforcement of summons.

Whenever a person does not comply
with a Customs summons, the issuing
officer may request the appropriate
U.S. attorney to seek an order requir-
ing compliance from the U.S. district
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