§172.11

Subpart B—Action on Petitions

§172.11 Petitions acted on by Fines,
Penalties, and Forfeitures Officer.

(a) Mitigation or cancellation authority.
Upon receipt of a petition for relief
submitted pursuant to the provisions
of section 618 or 623 of the Tariff Act of
1930, as amended (19 U.S.C. 1618 or 19
U.S.C. 1623), or section 320 of title 46,
United States Code App. (46 U.S.C. App.
320), the Fines, Penalties, and Forfeit-
ures Officer, notwithstanding any
other law or regulation, is empowered
to mitigate any penalty or cancel any
claim for liquidated damages on such
terms and conditions as, under law and
in view of the circumstances, he or she
shall deem appropriate in accordance
with appropriate delegations of author-
ity.

(b) When violation did not occur. Not-
withstanding any other delegation of
authority, the Fines, Penalties, and
Forfeitures Officer is always empow-
ered to cancel any case without pay-
ment of a mitigated or cancellation
amount when he or she definitely de-
termines that the act or omission
forming the basis of any claim of pen-
alty or claim for liquidated damages
did not occur.

§172.12 Petitions acted on at Customs
Headquarters.

Upon receipt of a petition for relief
filed pursuant to the provisions of sec-
tion 618 or 623 of the Tariff Act of 1930,
as amended (19 U.S.C. 1618 or 19 U.S.C.
1623), or section 320 of title 46, United
States Code App. (46 U.S.C. App. 320),
involving fines, penalties, and claims
for liquidated damages which are out-
side of his or her delegated authority
the Fines, Penalties, and Forfeitures
Officer will refer that petition to the
Chief, Penalties Branch, Office of Reg-
ulations and Rulings, Customs Head-
quarters, who is empowered, notwith-
standing any other law or regulation,
to mitigate penalties or cancel bond
claims on such terms and conditions
as, under law and in view of the cir-
cumstances, he or she deems appro-
priate.
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§172.13 Limitations on consideration
of petitions.

(a) Cases referred for institution of legal
proceedings. No action will be taken on
any petition if the civil liability has
been referred to the Department of
Justice for institution of legal pro-
ceedings. The petition will be for-
warded to the Department of Justice.

(b) Delinquent sureties. No action will
be taken on any petition from a prin-
cipal or surety if received after the
issuance to surety of a notice to show
cause pursuant to the provisions of
§113.38(c)(3) of this chapter.

§172.14 Headquarters advice.

The advice of the Director, Inter-
national Trade Compliance Division,
Office of Regulations and Rulings, Cus-
toms Headquarters, may be sought in
any case (except as provided in this
section), without regard to delegated
authority to act on a petition or offer,
when a novel or complex issue con-
cerning a ruling, policy, or procedure is
presented concerning a Customs ac-
tion(s) or potential Customs action(s)
relating to penalties secured by bonds
(including penalty-based determina-
tions of duty except as provided in this
section), claims for liquidated damages
or mitigating any claim. This section
does not apply to actual duty loss
tenders determined by Customs pursu-
ant to §162.74(c) of this chapter relat-
ing to prior disclosure. The request for
advice may be initiated by the bond
principal, surety or any Customs offi-
cer, but must be submitted to the
Fines, Penalties, and Forfeitures Offi-
cer. The Fines, Penalties, and Forfeit-
ures Officer retains the authority to
refuse to forward any request that fails
to raise a qualifying issue and to seek
legal advice from the appropriate Asso-
ciate or Assistant Chief Counsel in any
case.

Subpart C—Disposition of Petitions

§172.21 Decisions effective for limited
time.

A decision to mitigate a penalty or
to cancel a claim for liquidated dam-
ages upon condition that a stated
amount is paid will be effective for not
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more than 60 days from the date of no-
tice to the petitioner of such decision
unless the decision itself prescribes a
different effective period. If payment of
the stated amount is not made or a pe-
tition or a supplemental petition is not
filed in accordance with regulation, the
full penalty or claim for liquidated
damages will be deemed applicable and
will be enforced by promptly transmit-
ting the matter, after required collec-
tion action, if appropriate, to the ap-
propriate office of the Chief Counsel for
preparation for referral to the Depart-
ment of Justice unless other action has
been directed by the Commissioner of
Customs. Any such case may also be
the basis for a sanction action com-
menced in accordance with regulations
in this chapter.

§172.22 Decisions not protestable.

(a) Mitigation decision not subject to
protest. Any decision to remit or miti-
gate a penalty or cancel a claim for lig-
uidated damages upon payment of a
lesser amount is not a protestable deci-
sion as defined under the provisions of
19 U.S.C. 1514. Any payment made in
compliance with any decision to remit
or mitigate a penalty or cancel a claim
for liquidated damages upon payment
of a lesser amount is not a charge or
exaction and therefore is not a
protestable action as defined under the
provisions of 19 U.S.C. 1514.

(b) Payment of mitigated or cancellation
amount as accord and satisfaction. Pay-
ment of a mitigated or cancellation
amount in compliance with an admin-
istrative decision on a petition or sup-
plemental petition for relief will be
considered an election of administra-
tive proceedings and full disposition of
the case. Payment of a mitigated or
cancellation amount will act as an ac-
cord and satisfaction of the Govern-
ment claim. Payment of a mitigated or
cancellation amount will never serve
as a bar to filing a supplemental peti-
tion for relief.

Subpart D—Offers in Compromise

§172.31 Form of offers.

Offers in compromise submitted pur-
suant to the provisions of section 617 of
the Tariff Act of 1930, as amended (19
U.S.C. 1617), must expressly state that

§172.41

they are being submitted in accordance
with the provisions of that section. The
amount of the offer must be deposited
with Customs in accordance with the
provisions of §161.5 of this chapter.

§172.32 Authority to accept offers.

The authority to accept offers in
compromise, subject to the rec-
ommendation of the General Counsel of
the Treasury or his delegee, resides
with the official having authority to
decide a petition for relief, except that
authority to accept offers in com-
promise submitted with regard to pen-
alties secured by a bond or claims for
liquidated damages which are the sub-
ject of a letter to show cause issued to
a surety in anticipation of possible ac-
tion involving nonacceptance of bonds
authorized under the provisions of part
113 of this chapter will reside with the
designated Headquarters official who
issued the show cause letter.

§172.33 Acceptance of offers in com-
promise.

An offer in compromise will be con-
sidered accepted only when the offeror
is so notified in writing. As a condition
to accepting an offer in compromise,
the offeror may be required to enter
into any collateral agreement or to
post any security which is deemed nec-
essary for the protection of the inter-
est of the United States.

Subpart E—Supplemental Petitions
for Relief

§172.41 Time and place of filing.

If the petitioner is not satisfied with
a decision of the deciding official on an
original petition for relief, a supple-
mental petition may be filed with the
Fines, Penalties, and Forfeitures Offi-
cer having jurisdiction in the port
where the violation occurred. The peti-
tioner must file such a supplemental
petition within 60 days from the date of
notice to the petitioner of the decision
from which further relief is requested
or within 60 days following an adminis-
trative or judicial decision with re-
spect to issues serving as the basis for
the claim for liquidated damages
(whichever is later) unless another
time to file such a supplemental peti-
tion is prescribed in the decision. A
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