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the Commission from the admin-
istering authority shall be placed on 
the Commission’s record and shall be 
designated by the Commission as pub-
lic or nonpublic in conformity with the 
applicable designation of the admin-
istering authority. Any requests to the 
Commission either to permit access to 
such materials or to release such mate-
rials shall be referred to the admin-
istering authority for its advice. 

[44 FR 76468, Dec. 26, 1979, as amended at 61 
FR 37829, July 22, 1996]

§ 207.5 Ex parte meetings. 
There shall be included in the record 

of each investigation a record of ex 
parte meetings as required by section 
777(a)(3) of the Act. The record of each 
ex parte meeting shall include the 
identity of the persons present at the 
meeting, the date, time, and place of 
the meeting, and a summary of the 
matters discussed or submitted.

§ 207.6 Reports of progress of inves-
tigation. 

The Secretary shall upon the request 
of a party inform the parties to an in-
vestigation of the progress of that in-
vestigation. No such progress report, 
however, shall be issued by the Sec-
retary less than thirty (30) days after 
the date of publication of commence-
ment of an investigation by notice in 
the FEDERAL REGISTER, nor shall the 
Secretary be required to issue a report 
on the progress of any investigation 
less than thirty (30) days after the date 
of issuance of the previous such report 
with respect to the same investigation. 
A report shall be limited to a state-
ment of what official actions the Com-
mission has taken since the previous 
such report, if any.

§ 207.7 Limited disclosure of certain 
business proprietary information 
under administrative protective 
order. 

(a)(1) Disclosure. Upon receipt of a 
timely application filed by an author-
ized applicant, as defined in paragraph 
(a)(3) of this section, which describes in 
general terms the information re-
quested, and sets forth the reasons for 
the request (e.g., all business propri-
etary information properly disclosed 
pursuant to this section for the pur-

pose of representing an interested 
party in investigations pending before 
the Commission), the Secretary shall 
make available all business proprietary 
information contained in Commission 
memoranda and reports and in written 
submissions filed with the Commission 
at any time during the investigation 
(except nondisclosable confidential 
business information) to the authorized 
applicant under an administrative pro-
tective order described in paragraph (b) 
of this section. The term ‘‘business pro-
prietary information’’ has the same 
meaning as the term ‘‘confidential 
business information’’ as defined in 
§ 201.6 of this chapter. 

(2) Application. An application under 
paragraph (a)(1) of this section must be 
made by an authorized applicant on a 
form adopted by the Secretary or a 
photocopy thereof. An application on 
behalf of a petitioner, a respondent, or 
another party must be made no later 
than the time that entries of appear-
ance are due pursuant to § 201.11 of this 
chapter. In the event that two or more 
authorized applicants represent one in-
terested party who is a party to the in-
vestigation, the authorized applicants 
must select one of their number to be 
lead authorized applicant. The lead au-
thorized applicant’s application must 
be filed no later than the time that en-
tries of appearance are due. Provided 
that the application is accepted, the 
lead authorized applicant shall be 
served with business proprietary infor-
mation pursuant to paragraph (f) of 
this section. The other authorized ap-
plicants representing the same party 
may file their applications after the 
deadline for entries of appearance but 
at least five (5) days before the dead-
line for filing posthearing briefs in the 
investigation, or the deadline for filing 
briefs in the preliminary phase of an 
investigation, and shall not be served 
with business proprietary information. 

(3) Authorized applicant. (i) Only an 
authorized applicant may file an appli-
cation under this subsection. An au-
thorized applicant is: 

(A) An attorney for an interested 
party which is a party to the investiga-
tion; 

(B) A consultant or expert under the 
direction and control of a person under 
paragraph (a)(3)(i)(A) of this section; 
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(C) A consultant or expert who ap-
pears regularly before the Commission 
and who represents an interested party 
which is a party to the investigation; 
or 

(D) A representative of an interested 
party which is a party to the investiga-
tion, if such interested party is not 
represented by counsel. 

(ii) In addition, an authorized appli-
cant must not be involved in competi-
tive decisionmaking for an interested 
party which is a party to the investiga-
tion. Involvement in ‘‘competitive de-
cisionmaking’’ includes past, present, 
or likely future activities, associa-
tions, and relationships with an inter-
ested party which is a party to the in-
vestigation that involve the prospec-
tive authorized applicant’s advice or 
participation in any of such party’s de-
cisions made in light of similar or cor-
responding information about a com-
petitor (pricing, product design, etc.). 

(4) Forms and determinations. (i) The 
Secretary may adopt, from time to 
time, forms for submitting requests for 
disclosure pursuant to an administra-
tive protective order incorporating the 
terms of this rule. The Secretary shall 
determine whether the requirements 
for release of information under this 
rule have been satisfied. This deter-
mination shall be made concerning spe-
cific business proprietary information 
as expeditiously as possible but in no 
event later than fourteen (14) days 
from the filing of the information, or 
seven (7) days in the preliminary phase 
of an investigation, except if the sub-
mitter of the information objects to its 
release or the information is unusually 
voluminous or complex, in which case 
the determination shall be made within 
thirty (30) days from the filing of the 
information, or ten (10) days in the pre-
liminary phase of an investigation. The 
Secretary shall establish a list of par-
ties whose applications have been 
granted. The Secretary’s determina-
tion shall be final for purposes of re-
view by the U.S. Court of International 
Trade under section 777(c)(2) of the Act. 

(ii) Should the Secretary determine 
pursuant to this section that materials 
sought to be protected from public dis-
closure by a person do not constitute 
business proprietary information or 
were not required to be served under 

paragraph (f) of this section, then the 
Secretary shall, upon request, issue an 
order on behalf of the Commission re-
quiring the return of all copies of such 
materials served in accordance with 
paragraph (f) of this section. 

(iii) The Secretary shall release busi-
ness proprietary information only to 
an authorized applicant whose applica-
tion has been accepted and who pre-
sents the application along with ade-
quate personal identification; or a per-
son described in paragraph (b)(1)(iv) of 
this section who presents a copy of the 
statement referred to in that para-
graph along with adequate personal 
identification. 

(iv) An authorized applicant granted 
access to business proprietary informa-
tion in the preliminary phase of an in-
vestigation may, subject to paragraph 
(c) of this section, retain such business 
proprietary information during any 
final phase of that investigation, pro-
vided that the authorized applicant has 
not lost his authorized applicant status 
(e.g., by terminating his representation 
of an interested party who is a party). 
When retaining business proprietary 
information pursuant to this para-
graph, the authorized applicant need 
not file a new application in the final 
phase of the investigation. 

(b) Administrative protective order. The 
administrative protective order under 
which information is made available to 
the authorized applicant shall require 
him to submit to the Secretary a per-
sonal sworn statement that, in addi-
tion to such other conditions as the 
Secretary may require, he shall: 

(1) Not divulge any of the business 
proprietary information obtained 
under the administrative protective 
order and not otherwise available to 
him, to any person other than 

(i) Personnel of the Commission con-
cerned with the investigation, 

(ii) The person or agency from whom 
the business proprietary information 
was obtained, 

(iii) A person whose application for 
access to business proprietary informa-
tion under the administrative protec-
tive order has been granted by the Sec-
retary, and 

(iv) Other persons, such as paralegals 
and clerical staff, who are employed or 
supervised by the authorized applicant; 
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who have a need thereof in connection 
with the investigation; who are not in-
volved in competitive decisionmaking 
for an interested party which is a party 
to the investigation; and who have sub-
mitted to the Secretary a signed state-
ment in a form approved by the Sec-
retary that they agree to be bound by 
the administrative protective order 
(the authorized applicant shall be 
deemed responsible for such persons’ 
compliance with the administrative 
protective order); 

(2) Use such business proprietary in-
formation solely for the purposes of the 
Commission investigation then in 
progress or for judicial or other review 
of such Commission investigation; 

(3) Not consult with any person not 
described in paragraph (b)(1) of this 
section concerning such business pro-
prietary information without first hav-
ing received the written consent of the 
Secretary and the party or the attor-
ney of the party from whom such busi-
ness proprietary information was ob-
tained; 

(4) Whenever materials (e.g., docu-
ments, computer disks, etc.) con-
taining such business proprietary in-
formation are not being used, store 
such material in a locked file cabinet, 
vault, safe, or other suitable container; 

(5) Serve all materials containing 
business proprietary information as di-
rected by the Secretary and pursuant 
to paragraph (f) of this section; 

(6) Transmit all materials containing 
business proprietary information with 
a cover sheet identifying the materials 
as containing business proprietary in-
formation; 

(7) Comply with the provisions of this 
section; 

(8) Make true and accurate represen-
tations in the authorized applicant’s 
application and promptly notify the 
Secretary of any changes that occur 
after the submission of the application 
and that affect the representations 
made in the application (e.g., change in 
personnel assigned to the investiga-
tion); 

(9) Report promptly and confirm in 
writing to the Secretary any breach of 
the administrative protective order; 
and 

(10) Acknowledge that breach of the 
administrative protective order may 

subject the authorized applicant to 
such sanctions or other actions as the 
Commission deems appropriate. 

(c) Final disposition of material released 
under administrative protective order. At 
such date as the Secretary may deter-
mine appropriate for particular data, 
each authorized applicant shall return 
or destroy all copies of materials re-
leased to authorized applicants pursu-
ant to this section and all other mate-
rials containing business proprietary 
information, such as charts or notes 
based on any such information received 
under administrative protective order, 
and file with the Secretary a certifi-
cate attesting to his personal, good 
faith belief that all copies of such ma-
terial have been returned or destroyed 
and no copies of such material have 
been made available to any person to 
whom disclosure was not specifically 
authorized. 

(d) Commission responses to a breach of 
administrative protective order. A breach 
of an administrative protective order 
may subject an offender to: 

(1) Disbarment from practice in any 
capacity before the Commission along 
with such person’s partners, associates, 
employer, and employees, for up to 
seven years following publication of a 
determination that the order has been 
breached; 

(2) Referral to the United States At-
torney; 

(3) In the case of an attorney, ac-
countant, or other professional, refer-
ral to the ethics panel of the appro-
priate professional association; 

(4) Such other administrative sanc-
tions as the Commission determines to 
be appropriate, including public release 
of or striking from the record any in-
formation or briefs submitted by, or on 
behalf of, the offender or the party rep-
resented by the offender, denial of fur-
ther access to business proprietary in-
formation in the current or any future 
investigations before the Commission, 
and issuance of a public or private let-
ter of reprimand; and 

(5) Such other actions, including but 
not limited to, a warning letter, as the 
Commission determines to be appro-
priate. 

(e) Breach investigation procedure. (1) 
The Commission shall determine 
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whether any person has violated an ad-
ministrative protective order, and may 
impose sanctions or other actions in 
accordance with paragraph (d) of this 
section. At any time within sixty (60) 
days of the later of the date on which 
the alleged violation occurred or, as 
determined by the Commission, could 
have been discovered through the exer-
cise of reasonable and ordinary care, or 
the completion of an investigation con-
ducted under subpart B or C of this 
part, the Commission may commence 
an investigation of any breach of an 
administrative protective order alleged 
to have occurred at any time during 
the pendency of the investigation, in-
cluding all appeals, remands, and sub-
sequent appeals. Whenever the Com-
mission has reason to believe that a 
person may have breached an adminis-
trative protective order issued pursu-
ant to this section, the Secretary shall 
issue a letter informing such person 
that the Commission has reason to be-
lieve a breach has occurred and that 
the person has a reasonable oppor-
tunity to present his views on whether 
a breach has occurred. If subsequently 
the Commission determines that a 
breach has occurred and that further 
investigation is warranted, the Sec-
retary shall issue a letter informing 
such person of that determination and 
that the person has a reasonable oppor-
tunity to present his views on whether 
mitigating circumstances exist and on 
the appropriate sanction to be imposed, 
but no longer on whether a breach has 
occurred. Once such person has been af-
forded a reasonable opportunity to 
present his views, the Commission 
shall determine what sanction if any to 
impose. 

(2) Where the sanction imposed is a 
private letter of reprimand, the Sec-
retary shall expunge the sanction from 
the recipient’s record two (2) years 
from the date of issuance of the sanc-
tion, provided that 

(i) The recipient has not received an-
other unexpunged sanction pursuant to 
this section at any time prior to the 
end of the two year period, and 

(ii) The recipient is not the subject of 
an investigation for possible breach of 
administrative protective order under 
this section at the end of the two year 
period. Upon the completion of such a 

pending breach investigation without 
the issuance of a sanction, the original 
sanction shall be expunged. The Sec-
retary shall notify a sanction recipient 
in the event that the sanction is ex-
punged. 

(f) Service. (1) Any party filing writ-
ten submissions which include business 
proprietary information to the Com-
mission during an investigation shall 
at the same time serve complete copies 
of such submissions upon all author-
ized applicants specified on the list es-
tablished by the Secretary pursuant to 
paragraph (a)(4) of this section, and, 
except as provided in § 207.3, a nonbusi-
ness proprietary version on all other 
parties. All such submissions must be 
accompanied by a certificate attesting 
that complete copies of the submission 
have been properly served. In the event 
that a submission is filed before the 
Secretary’s list is established, the doc-
ument need not be accompanied by a 
certificate of service, but the submis-
sion shall be served within two (2) days 
of the establishment of the list and a 
certificate of service shall then be 
filed. 

(2) If a party’s request under para-
graph (g) of this section is granted, the 
Secretary shall accept the 
nondisclosable confidential business in-
formation into the record. The party 
shall serve the submission containing 
such information in accordance with 
the requirements of § 207.3(b) and para-
graph (f)(1) of this section, with the in-
formation redacted from the copies 
served. 

(3) The Secretary shall not accept for 
filing into the record of an investiga-
tion submissions filed without a proper 
certificate of service. Failure to com-
ply with paragraph (f) of this section 
may result in denial of party status 
and such sanctions as the Commission 
deems appropriate. Business propri-
etary information in submissions must 
be dealt with as required by § 207.3(c). 

(g) Exemption from disclosure—(1) In 
general. Any person may request ex-
emption from the disclosure of business 
proprietary information under admin-
istrative protective order, whether the 
person desires to include such informa-
tion in a petition filed under § 207.10, or 
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any other submission to the Commis-
sion during the course of an investiga-
tion. Such a request shall only be 
granted if the Secretary finds that 
such information is nondisclosable con-
fidential business information as de-
fined in § 201.6(a)(2) of this chapter. The 
request will be granted or denied not 
later than thirty (30) days (ten (10) 
days in a preliminary phase investiga-
tion) after the date on which the re-
quest is filed. 

(2) Request for exemption. A request 
for exemption from disclosure must be 
filed with the Secretary in writing 
with the reasons therefor. At the same 
time as the request is filed, one copy of 
the business proprietary information in 
question must be lodged with the Sec-
retary solely for the purpose of obtain-
ing a determination as to the request. 
The business proprietary information 
for which exemption from disclosure is 
sought shall remain the property of the 
requester, and shall not become or be 
incorporated into any agency record 
until such time as the request is grant-
ed. A request should, when possible, be 
filed two business days prior to the 
deadline, if any, for filing the docu-
ment in which the information for 
which exemption from disclosure is 
sought is proposed to be included. If 
the request is denied, the copy of the 
information lodged with the Secretary 
shall promptly be returned to the re-
quester. Such a request shall only be 
granted if the Secretary finds that 
such information is privileged informa-
tion, classified information, or specific 
information of a type for which there is 
a clear and compelling need to with-
hold from disclosure. The Secretary 
shall promptly notify the requester as 
to whether the request has been ap-
proved or denied. 

(3) Procedure if request is approved. If 
the request is approved, the person 
shall file three versions of the submis-
sion containing the nondisclosable con-
fidential business information in ques-
tion. One version shall contain all busi-
ness proprietary information, brack-
eted in accordance with § 201.6 of this 
chapter and § 207.3. The other two 
versions shall conform to and be filed 
in accordance with the requirements of 
§ 201.6 of this chapter and § 207.3, except 
that the specific information as to 

which exemption from disclosure was 
granted shall be redacted from the sub-
mission. 

(4) Procedure if request is denied. If the 
request is denied, the copy of the infor-
mation lodged with the Secretary shall 
promptly be returned to the requester. 
The requester may file the submission 
in question without that information, 
in accordance with the requirements of 
§ 207.3. 

[44 FR 76468, Dec. 26, 1979, as amended at 59 
FR 66723, Dec. 28, 1994; 61 FR 37829, July 22, 
1996]

§ 207.8 Questionnaires to have the 
force of subpoenas; subpoena en-
forcement. 

Any questionnaire issued by the 
Commission in connection with any in-
vestigation under title VII of the Act 
may be issued as a subpoena and sub-
scribed by a Commissioner, after which 
it shall have the force and effect of a 
subpoena authorized by the Commis-
sion. Whenever any party or any other 
person fails to respond adequately to 
such a subpoena or whenever a party or 
any other person refuses or is unable to 
produce information requested in a 
timely manner and in the form re-
quired, or otherwise significantly im-
pedes an investigation, the Commission 
may: 

(a) Use the facts otherwise available 
in making its determination; 

(b) Seek judicial enforcement of the 
subpoena pursuant to 19 U.S.C. 1333; 

(c) Make inferences adverse to such 
person’s position, if such person is an 
interested party that has failed to co-
operate by not acting to the best of its 
ability to comply with a request for in-
formation; and 

(d) Take such other actions as nec-
essary to obtain needed information. 

[61 FR 37831, July 22, 1996]

Subpart B—Preliminary 
Determinations

SOURCE: 56 FR 11927, Mar. 21, 1991, unless 
otherwise noted.

§ 207.10 Filing of petition with the 
Commission. 

(a) Filing of the petition. Any inter-
ested party who files a petition with 

VerDate Mar<21>2002 10:34 Apr 16, 2002 Jkt 197058 PO 00000 Frm 00099 Fmt 8010 Sfmt 8010 Y:\SGML\197058T.XXX pfrm03 PsN: 197058T


