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remains before the scheduled date for 
the final determination or final results 
of review to examine the practice, sub-
sidy, or subsidy program described in 
paragraph (b) of this section, the Sec-
retary will: 

(1) During an investigation, allow the 
petitioner to withdraw the petition 
without prejudice and resubmit it with 
an allegation with regard to the newly 
discovered practice, subsidy, or subsidy 
program; or 

(2) During an investigation or review, 
defer consideration of the newly dis-
covered practice, subsidy, or subsidy 
program until a subsequent adminis-
trative review, if any. 

(d) Notice. The Secretary will notify 
the parties to the proceeding of any 
practice the Secretary discovers, or 
any subsidy or subsidy program with 
respect to which the Secretary receives 
notice from the United States Trade 
Representative, and whether or not it 
will be included in the then ongoing 
proceeding.

§ 351.312 Industrial users and con-
sumer organizations. 

(a) Introduction. The URAA provides 
for opportunity for comment by con-
sumer organizations and industrial 
users on matters relevant to a par-
ticular determination of dumping, sub-
sidization, or injury. This section indi-
cates under what circumstances such 
persons may submit relevant informa-
tion and argument. 

(b) Opportunity to submit relevant in-
formation and argument. In an anti-
dumping or countervailing duty pro-
ceeding under title VII of the Act and 
this part, a industrial user of the sub-
ject merchandise or a representative 
consumer organization, as described in 
section 777(h) of the Act, may submit 
relevant factual information and writ-
ten argument to the Department under 
paragraphs (d)(3)(ii), and (d)(3)(vi), and 
(d)(4) of § 351.218, paragraphs (b), (c)(1), 
and (c)(3) of § 351.301, and paragraphs 
(c), (d), and (e) of § 351.309 concerning 
dumping or a countervailing subsidy. 
All such submissions must be filed in 
accordance with § 351.303. 

(c) Business proprietary information. 
Persons described in paragraph (b) of 
this section may request business pro-
prietary treatment of information 

under § 351.304, but will not be granted 
access under § 351.305 to business pro-
prietary information submitted by 
other persons. 

[62 FR 27379, May 19, 1997, as amended at 63 
FR 13524, Mar. 20, 1998]

Subpart D—Calculation of Export 
Price, Constructed Export 
Price, Fair Value, and Normal 
Value

§ 351.401 In general. 

(a) Introduction. In general terms, an 
antidumping analysis involves a com-
parison of export price or constructed 
export price in the United States with 
normal value in the foreign market. 
This section establishes certain general 
rules that apply to the calculation of 
export price, constructed export price 
and normal value. (See section 772, sec-
tion 773, and section 773A of the Act.) 

(b) Adjustments in general. In making 
adjustments to export price, con-
structed export price, or normal value, 
the Secretary will adhere to the fol-
lowing principles: 

(1) The interested party that is in 
possession of the relevant information 
has the burden of establishing to the 
satisfaction of the Secretary the 
amount and nature of a particular ad-
justment; and 

(2) The Secretary will not double-
count adjustments. 

(c) Use of price net of price adjustments. 
In calculating export price, con-
structed export price, and normal value 
(where normal value is based on price), 
the Secretary will use a price that is 
net of any price adjustment, as defined 
in § 351.102(b), that is reasonably attrib-
utable to the subject merchandise or 
the foreign like product (whichever is 
applicable). 

(d) Delayed payment or pre-payment of 
expenses. Where cost is the basis for de-
termining the amount of an adjust-
ment to export price, constructed ex-
port price, or normal value, the Sec-
retary will not factor in any delayed 
payment or pre-payment of expenses by 
the exporter or producer. 

(e) Adjustments for movement ex-
penses—(1) Original place of shipment. In 
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making adjustments for movement ex-
penses to establish export price or con-
structed export price under section 
772(c)(2)(A) of the Act, or normal value 
under section 773(a)(6)(B)(ii) of the Act, 
the Secretary normally will consider 
the production facility as being the 
‘‘original place of shipment. However, 
where the Secretary bases export price, 
constructed export price, or normal 
value on a sale by an unaffiliated re-
seller, the Secretary may treat the 
original place from which the reseller 
shipped the merchandise as the ‘‘origi-
nal place of shipment.’’

(2) Warehousing. The Secretary will 
consider warehousing expenses that are 
incurred after the subject merchandise 
or foreign like product leaves the origi-
nal place of shipment as movement ex-
penses. 

(f) Treatment of affiliated producers in 
antidumping proceedings—(1) In general. 
In an antidumping proceeding under 
this part, the Secretary will treat two 
or more affiliated producers as a single 
entity where those producers have pro-
duction facilities for similar or iden-
tical products that would not require 
substantial retooling of either facility 
in order to restructure manufacturing 
priorities and the Secretary concludes 
that there is a significant potential for 
the manipulation of price or produc-
tion. 

(2) Significant potential for manipula-
tion. In identifying a significant poten-
tial for the manipulation of price or 
production, the factors the Secretary 
may consider include: 

(i) The level of common ownership; 
(ii) The extent to which managerial 

employees or board members of one 
firm sit on the board of directors of an 
affiliated firm; and 

(iii) Whether operations are inter-
twined, such as through the sharing of 
sales information, involvement in pro-
duction and pricing decisions, the shar-
ing of facilities or employees, or sig-
nificant transactions between the af-
filiated producers. 

(g) Allocation of expenses and price ad-
justments—(1) In general. The Sec-
retary may consider allocated expenses 
and price adjustments when trans-
action-specific reporting is not fea-
sible, provided the Secretary is satis-
fied that the allocation method used 

does not cause inaccuracies or distor-
tions. 

(2) Reporting allocated expenses and 
price adjustments. Any party seeking to 
report an expense or a price adjust-
ment on an allocated basis must dem-
onstrate to the Secretary’s satisfaction 
that the allocation is calculated on as 
specific a basis as is feasible, and must 
explain why the allocation method-
ology used does not cause inaccuracies 
or distortions. 

(3) Feasibility. In determining the fea-
sibility of transaction-specific report-
ing or whether an allocation is cal-
culated on as specific a basis as is fea-
sible, the Secretary will take into ac-
count the records maintained by the 
party in question in the ordinary 
course of its business, as well as such 
factors as the normal accounting prac-
tices in the country and industry in 
question and the number of sales made 
by the party during the period of inves-
tigation or review. 

(4) Expenses and price adjustments re-
lating to merchandise not subject to the 
proceeding. The Secretary will not re-
ject an allocation method solely be-
cause the method includes expenses in-
curred, or price adjustments made, 
with respect to sales of merchandise 
that does not constitute subject mer-
chandise or a foreign like product 
(whichever is applicable). 

(h) Treatment of subcontractors (‘‘toll-
ing’’ operations). The Secretary will not 
consider a toller or subcontractor to be 
a manufacturer or producer where the 
toller or subcontractor does not ac-
quire ownership, and does not control 
the relevant sale, of the subject mer-
chandise or foreign like product. 

(i) Date of sale. In identifying the 
date of sale of the subject merchandise 
or foreign like product, the Secretary 
normally will use the date of invoice, 
as recorded in the exporter or pro-
ducer’s records kept in the ordinary 
course of business. However, the Sec-
retary may use a date other than the 
date of invoice if the Secretary is satis-
fied that a different date better reflects 
the date on which the exporter or pro-
ducer establishes the material terms of 
sale.
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