§354.13

adequately to prepare for the hearing
and the importance of expeditiously re-
solving the matter.

(b) Joinder or consolidation. The pre-
siding official may order joinder or
consolidation if sanctions are proposed
against more than one party or if vio-
lations of more than one administra-
tive protective order are alleged if to
do so would expedite processing of the
cases and not adversely affect the in-
terests of the parties.

(c) Hearing procedures. Hearings will
be conducted in a fair and impartial
manner by the presiding official, who
may limit attendance at any hearing
or portion thereof if necessary or advis-
able in order to protect business pro-
prietary information from improper
disclosure. The rules of evidence pre-
vailing in courts of law shall not apply,
and all evidentiary material the pre-
siding official determines to be rel-
evant and material to the proceeding
and not unduly repetitious may be re-
ceived into evidence and given appro-
priate weight. The presiding official
may make such orders and determina-
tions regarding the admissibility of
evidence, conduct of examination and
cross-examination, and similar matters
as are necessary or appropriate to en-
sure orderliness in the proceedings.
The presiding official will ensure that
a record of the hearing be taken by re-
porter or by electronic recording, and
will order such part of the record to be
sealed as is necessary to protect busi-
ness proprietary information.

(d) Rights of parties. At a hearing each
party shall have the right to:

(1) Introduce and examine witnesses
and submit physical evidence,

(2) Confront and cross-examine ad-
verse witnesses,

(3) Present oral argument, and

(4) Receive a transcript or recording
of the proceedings, upon request, sub-
ject to the presiding official’s orders
regarding sealing the record.

(e) Representation. Each charged or
affected party has a right to represent
himself or herself or to retain private
counsel for that purpose. The Chief
Counsel will represent the Department,
unless the General Counsel determines
otherwise. The presiding official may
disallow a representative if such rep-
resentation constitutes a conflict of in-
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terest or is otherwise not in the inter-
ests of justice and may debar a rep-
resentative for contumacious conduct
relating to the proceedings.

(f) Ex parte communications. The par-
ties and their representatives may not
make any ex parte communications to
the presiding official concerning the
merits of the allegations or any mat-
ters at issue, except as provided in
§354.8 regarding emergency interim
sanctions.

§354.13 Proceeding without a hearing.

If no party has requested a hearing,
the Deputy Under Secretary, within 40
days after the date of service of a
charging letter, will submit for inclu-
sion into the record and provide each
charged or affected party information
supporting the allegations in the
charging letter. Each charged or af-
fected party has the right to file a
written response to the information
and supporting documentation within
30 days after the date of service of the
information provided by the Deputy
Under Secretary unless the Deputy
Under Secretary alters the time period
for good cause. The Deputy Under Sec-
retary may allow the parties to submit
further information and argument.

§354.14 Initial decision.

(a) Initial decision. The presiding offi-
cial, if a hearing was requested, or the
Deputy Under Secretary will submit an
initial decision to the APO Sanctions
Board, providing copies to the parties.
The presiding official or Deputy Under
Secretary will ordinarily issue the de-
cision within 20 days of the conclusion
of the hearing, if one was held, or with-
in 15 days of the date of service of final
written submissions. The initial deci-
sion will be based solely on evidence
received into the record, and the plead-
ings of the parties.

(b) Findings and conclusions. The ini-
tial decision will state findings and
conclusions as to whether a person has
violated a administrative protective
order; the basis for those findings and
conclusions; and whether the sanctions
proposed in the charging letter, or less-
er included sanctions, should be im-
posed against the charged or affected
party. The presiding official or Deputy
Under Secretary may impose sanctions
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only upon determining that the pre-
ponderance of the evidence supports a
finding of violation of a administrative
protective order and that the sanctions
are warranted against the charged or
affected party. In determining whether
sanctions are appropriate and, if so,
what sanctions to impose, the pre-
siding official or the Deputy Under
Secretary will consider the nature of
the violation, the resulting harm, and
other relevant circumstances of the
case.

(c) Finality of decision. If the APO
Sanctions Board has not issued a deci-
sion on the matter within 60 days after
issuance of the initial decision, the ini-
tial decision becomes the final decision
of the Department.

§354.15 Final decision.

(a) APO Sanctions Board. Upon re-
quest of a party, the initial decision
will be reviewed by the members of the
APO Sanctions Board. The Board con-
sists of the Under Secretary for Inter-
national Trade, who shall serve as
Chairperson, the Under Secretary for
Economic Affairs, and the General
Counsel.

(b) Comments on initial decision. With-
in 30 days after issuance of the initial
decision, a party may submit written
comments to the APO Sanctions Board
on the initial decision, which the Board
will consider when reviewing the ini-
tial decision. The parties have no right
to an oral presentation, although the
Board may allow oral argument in its
discretion.

(c) Final decision by the APO Sanctions
Board. Within 60 days but not sooner
than 30 days after issuance of an initial
decision, the APO Sanctions Board
may issue a final decision which adopts
the initial decision in its entirety; dif-
fers in whole or in part from the initial
decision, including the imposition of
lesser included sanctions; or remands
the matter to the presiding official or
Deputy Under Secretary for further
consideration. The only sanctions that
the Board can impose are those sanc-
tions proposed in the charging letter or
lesser included sanctions.

(d) Contents of final decision. If the
final decision of the APO Sanctions
Board does not remand the matter and
differs from the initial decision, it will

§354.17

state findings and conclusions which
differ from the initial decision, if any,
the basis for those findings and conclu-
sions, and the sanctions which are to
be imposed, to the extent they differ
from the sanctions in the initial deci-
sion.

[63 FR 47920, Nov. 28, 1988, as amended at 63
FR 24405, May 4, 1998]

§354.16 Reconsideration.

Any party may file a motion for re-
consideration with the APO Sanctions
Board. The party must state with par-
ticularity the grounds for the motion,
including any facts or points of law
which the party claims the APO Sanc-
tions Board has overlooked or mis-
applied. The party may file the motion
within 30 days of the issuance of the
final decision or the adoption of the
initial decision as the final decision,
except that if the motion is based on
the discovery of new and material evi-
dence which was not known, and could
not reasonably have been discovered
through due diligence prior to the close
of the record, the party shall file the
motion within 15 days of the discovery
of the new and material evidence. The
party shall provide a copy of the mo-
tion to all other parties. Opposing par-
ties may file a response within 30 days
of the date of service of the motion.
The response shall be considered as
part of the record. The parties have no
right to an oral presentation on a mo-
tion for reconsideration, but the Board
may permit oral argument at its dis-
cretion. If the motion to reconsider is
granted, the Board will review the
record and affirm, modify, or reverse
the original decision or remand the
matter for further consideration to a
presiding official or the Deputy Under
Secretary, as warranted.

§354.17 Confidentiality.

(a) All proceedings involving allega-
tions of a violation of a administrative
protective order shall be kept confiden-
tial until such time as the Department
makes a final decision under these reg-
ulations, no longer subject to reconsid-
eration, imposing a sanction.

(b) The charged party or counsel for
the charged party will be granted ac-
cess to business proprietary informa-
tion in these proceedings, as necessary,
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