§354.3

Presiding official means the person
authorized to conduct hearings in ad-
ministrative proceedings or to rule on
any motion or make any determination
under this part, who may be an Admin-
istrative Law Judge, a Hearing Com-
missioner, or such other person who is
not under the supervision or control of
the Assistant Secretary for Import Ad-
ministration, the Deputy Under Sec-
retary for International Trade, the
Chief Counsel for Import Administra-
tion, or a member of the APO Sanc-
tions Board;

Proprietary information means infor-
mation the disclosure of which the Sec-
retary has decided is limited under 19
CFR part 351 including business or
trade secrets; production costs; dis-
tribution costs; terms of sale; prices of
individual sales, likely sales, or offers;
names of customers, distributors, or
suppliers; exact amounts of the gross
net subsidies received and used by a
person; names of particular persons
from whom proprietary information
was obtained; and any other business
information the release of which to the
public would cause substantial harm to
the competitive position of the sub-
mitter;

Secretary means the Secretary of
Commerce or a designee;

Segment of the proceeding means a
portion of an antidumping or counter-
vailing duty proceeding that is review-
able under section 516A of the Tariff
Act of 1930, as amended.

Senior APO Specialist means the De-
partment employee under the Director
for Policy and Analysis who leads the
APO Unit and is responsible for direct-
ing Import Administration’s handling
of business proprietary information;

Under Secretary means the Under
Secretary for International Trade or a
designee.

[63 FR 24403, May 4, 1998]

§354.3 Sanctions.

(a) A person determined under this
part to have violated a administrative
protective order may be subjected to
any or all of the following sanctions:

(1) Barring such person from appear-
ing before the International Trade Ad-
ministration to represent another for a
designated time period from the date of
publication in the FEDERAL REGISTER
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of a notice that a violation has been
determined to exist;

(2) Denying the person access to busi-
ness proprietary information for a des-
ignated time period from the date of
publication in the FEDERAL REGISTER
of a notice that a violation has been
determined to exist;

(3) Other appropriate administrative
sanctions, including striking from the
record any information or argument
submitted by, or on behalf of, the vio-
lating party or the party represented
by the violating party; terminating
any proceeding then in progress; or re-
voking any order then in effect;

(4) Requiring the person to return
material previously provided by the
Secretary and all other materials con-
taining the business proprietary infor-
mation, such as briefs, notes, or charts
based on any such information received
under an administrative protective
order; and

(5) Issuing a private letter of rep-
rimand.

(b)(1) The firm of which a person de-
termined to have violated a adminis-
trative protective order is a partner,
associate or employee; any partner, as-
sociate, employer, or employee of such
person; and any person represented by
such person may be barred from ap-
pearing before the International Trade
Administration for a designated time
period from the date of publication in
the FEDERAL REGISTER of notice that a
violation has been determined to exist
or may be subjected to the sanctions
set forth in paragraph (a) of this sec-
tion, as appropriate.

(2) BEach person against whom sanc-
tions are proposed under paragraph
(b)(1) of this section is entitled to all
the administrative rights set forth in
this part separately and apart from
rights provided to a person subject to
sanctions under paragraph (a) of this
section, including the right to a charg-
ing letter, right to representation, and
right to a hearing, but subject to join-
der or consolidation by a presiding offi-
cial under §354.12(b).

[63 FR 47920, Nov. 28, 1988, as amended at 63
FR 24404, May 4, 1998]
§354.4 Suspension of rules.

Upon request by the Deputy Under
Secretary, a charged or affected party,
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International Trade Administration, Commerce

or the APO Sanctions Board, a pre-
siding official may modify or waive
any rule in the part upon determining
that no party will be unduly prejudiced
and the ends of justice will thereby be
served and upon notice to all parties.

§354.5 Report of violation and inves-
tigation.

(a) An employee of the Department
who has information indicating that
the terms of an administrative protec-
tive order have been violated will pro-
vide the information to the Senior APO
Specialist or the Chief Counsel.

(b) Upon receiving information which
indicates that a person may have vio-
lated the terms of an administrative
protective order from an employee of
the Department or any other person,
the director will conduct an investiga-
tion concerning whether there was a
violation of an administrative protec-
tive order, and who was responsible for
the violation, if any. No director shall
investigate an alleged violation that
arose out of a proceeding for which the
director was responsible. For the pur-
poses of this part, the director will be
supervised by the Deputy Under Sec-
retary for International Trade with
guidance from the Chief Counsel. The
director will conduct an investigation
only if the information is received
within 30 days after the alleged viola-
tion occurred or, as determined by the
director, could have been discovered
through the exercise of reasonable and
ordinary care.

(c)(1) The director conducting the in-
vestigation will provide a report of the
investigation to the Deputy Under Sec-
retary for International Trade, after
review by the Chief Counsel, no later
than 90 days after receiving informa-
tion concerning a violation if:

(i) The person alleged to have vio-
lated an administrative protective
order personally notified the Secretary
and reported the particulars sur-
rounding the incident; and

(ii) The alleged violation did not re-
sult in any actual disclosure of busi-
ness proprietary information. Upon the
director’s request, and if extraordinary
circumstances exist, the Deputy Under
Secretary for International Trade may
grant the director up to an additional

§354.5

90 days to conduct the investigation
and submit the report.

(2) In all other cases, the director
will provide a report of the investiga-
tion to the Deputy Under Secretary for
International Trade, after review by
the Chief Counsel, no later than 180
days after receiving information con-
cerning a violation. Upon the director’s
request, and if extraordinary cir-
cumstances exist, the Deputy Under
Secretary for International Trade may
grant the director up to an additional
180 days to conduct the investigation
and submit the report.

(d) The following examples of actions
that constitute violations of an admin-
istrative protective order shall serve as
guidelines to each person subject to a
administrative protective order. These
examples do not represent an exhaus-
tive list. Evidence that one of the acts
described in the guidelines has been
committed, however, shall be consid-
ered by the Deputy Under Secretary as
reasonable cause to believe a person
has violated a administrative protec-
tive order, within the meaning of
§354.6.

(1) Disclosure of business proprietary
information to any person other than
the submitting party, an authorized
applicant, or an appropriate Depart-
ment official identified in section
777(b) of the Tariff Act of 1930, includ-
ing disclosure to an employee of any
other United States Government agen-
cy or a member of Congress.

(2) Failure to follow the terms and
conditions outlined in the administra-
tive protective order for safeguarding
business proprietary information.

(3) Lioss of business proprietary infor-
mation.

(4) Failure to return or destroy all
copies of the original documents and
all notes, memoranda, and submissions
containing business proprietary infor-
mation at the close of the proceeding
for which the data were obtained by
burning or shredding of the documents
or by erasing electronic memory, com-
puter disk, or tape memory, as set
forth in the administrative protective
order.

(5) Failure to delete business propri-
etary information from the public
version of a brief or other correspond-
ence filed with the Department.
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