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issuance of subpoenas pursuant to this 
section may be made ex parte, and, if so 
made, such applications and rulings 
thereon shall remain ex parte unless 
otherwise ordered by the administra-
tive law judge. 

(f) Role of the Under Secretary. If a 
hearing has not been requested, the 
party seeking enforcement will ask the 
Under Secretary to appoint an admin-
istrative law judge to rule on applica-
tions for issuance of a subpoena under 
this section.

§ 356.22 Prehearing conference. 
(a)(1) If an administrative hearing 

has been requested, the administrative 
law judge will direct the parties to at-
tend a prehearing conference to con-
sider: 

(i) Simplification of issues; 
(ii) Obtaining stipulations of fact and 

of documents to avoid unnecessary 
proof; 

(iii) Settlement of the matter; 
(iv) Discovery; and 
(v) Such other matters as may expe-

dite the disposition of the proceedings. 
(2) Any relevant and significant stip-

ulations or admissions will be incor-
porated into the initial decision. 

(b) If a prehearing conference is im-
practical, the administrative law judge 
will direct the parties to correspond 
with each other or to confer by tele-
phone or otherwise to achieve the pur-
poses of such a conference.

§ 356.23 Hearing. 
(a) Scheduling of hearing. The admin-

istrative law judge will schedule the 
hearing at a reasonable time, date, and 
place, which will be in Washington, DC, 
unless the administrative law judge de-
termines otherwise based upon good 
cause shown, that another location 
would better serve the interests of jus-
tice. In setting the date, the adminis-
trative law judge will give due regard 
to the need for the parties adequately 
to prepare for the hearing and the im-
portance of expeditiously resolving the 
matter. 

(b) Joinder or consolidation. The ad-
ministrative law judge may order join-
der or consolidation if sanctions are 
proposed against more than one party 
or if violations of more than one pro-
tective order or disclosure undertaking 

are alleged if to do so would expedite 
processing of the cases and not ad-
versely affect the interests of the par-
ties. 

(c) Hearing procedures. Hearings will 
be conducted in a fair and impartial 
manner by the administrative law 
judge, who may limit attendance at 
any hearing or portion thereof if nec-
essary or advisable in order to protect 
proprietary information from improper 
disclosure. The rules of evidence pre-
vailing in courts of law shall not apply, 
and all evidentiary material the ad-
ministrative law judge determines to 
be relevant and material to the pro-
ceeding and not unduly repetitious 
may be received into evidence and 
given appropriate weight. The adminis-
trative law judge may make such or-
ders and determinations regarding the 
admissibility of evidence, conduct of 
examination and cross-examination, 
and similar matters as are necessary or 
appropriate to ensure orderliness in the 
proceedings. The administrative law 
judge will ensure that a record of the 
hearing will be taken by reporter or by 
electronic recording, and will order 
such part of the record to be sealed as 
is necessary to protect proprietary in-
formation. 

(d) Rights of parties. At a hearing each 
party shall have the right to: 

(1) Introduce and examine witnesses 
and submit physical evidence; 

(2) Confront and cross-examine ad-
verse witnesses; 

(3) Present oral argument; and 
(4) Receive a transcript or recording 

of the proceedings, upon request, sub-
ject to the administrative law judge’s 
orders regarding sealing the record. 

(e) Representation. Each charged or 
affected party has a right to represent 
himself or herself or to retain private 
counsel for that purpose. The Chief 
Counsel will represent the Department, 
unless the General Counsel of the De-
partment determines otherwise. The 
administrative law judge may disallow 
a representative if such representation 
constitutes a conflict of interest or is 
otherwise not in the interests of justice 
and may debar a representative for 
contumacious conduct relating to the 
proceedings. 

(f) Ex parte communications. The par-
ties and their representatives may not 
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