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(1) Where State statute does not per-
mit one or more of the contract clauses
included in paragraph (a) of this sec-
tion, the State statute shall prevail
and such clause or clauses need not be
made applicable to Federal-aid high-
way contracts.

(2) Where the State highway agency
has developed and implemented one or
more of the contract clauses included
in paragraph (a) of this section, such
clause or clauses, as developed by the
State highway agency may be included
in Federal-aid highway contracts in
lieu of the corresponding clause or
clauses in paragraph (a) of this section.
The State’s action must be pursuant to
a specific State statute requiring dif-
fering contract conditions clauses.
Such State developed clause or clauses,
however, must be in conformance with
23 U.S.C., 23 CFR and other applicable
Federal statutes and regulations as ap-
propriate and shall be subject to the
Division Administrator’s approval as
part of the PS&E.

[56 FR 37004, Aug. 2, 1991, 57 FR 10062, Mar. 23,
1992]

§635.110 Licensing
of contractors.

(a) The procedures and requirements
a SHA proposes to use for qualifying
and licensing contractors, who may bid
for, be awarded, or perform Federal-aid
highway contracts, shall be submitted
to the Division Administrator for ad-
vance approval. Only those procedures
and requirements so approved shall be
effective with respect to Federal-aid
highway projects. Any changes in ap-
proved procedures and requirements
shall likewise be subject to approval by
the Division Administrator.

(b) No procedure or requirement for
bonding, insurance, prequalification,
qualification, or licensing of contrac-
tors shall be approved which, in the
judgment of the Division Adminis-
trator, may operate to restrict com-
petition, to prevent submission of a bid
by, or to prohibit the consideration of
a bid submitted by, any responsible
contractor, whether resident or non-
resident of the State wherein the work
is to be performed.

(c) No contractor shall be required by
law, regulation, or practice to obtain a
license before submission of a bid or

and qualification

§635.111

before the bid may be considered for
award of a contract. This, however, is
not intended to preclude requirements
for the licensing of a contractor upon
or subsequent to the award of the con-
tract if such requirements are con-
sistent with competitive bidding.
Prequalification of contractors may be
required as a condition for submission
of a bid or award of contract only if the
period between the date of issuing a
call for bids and the date of opening of
bids affords sufficient time to enable a
bidder to obtain the required
prequalification rating.

(d) Requirements for the
prequalification, qualification or 1li-
censing of contractors, that operate to
govern the amount of work that may
be bid upon by, or may be awarded to,
a contractor, shall be approved only if
based upon a full and appropriate eval-
uation of the contractor’s capability to
perform the work.

(e) Contractors who are currently
suspended, debarred or voluntarily ex-
cluded under 49 CFR part 29 or other-
wise determined to be ineligible, shall
be prohibited from participating in the
Federal-aid highway program.

§635.111 Tied bids.

(a) The SHA may tie or permit the
tying of Federal-aid highway projects
or Federal-aid and State-financed high-
way projects for bidding purposes
where it appears that by so doing more
favorable bids may be received. To
avoid discrimination against contrac-
tors desiring to bid upon a lesser
amount of work than that included in
the tied combinations, provisions
should be made to permit bidding sepa-
rately on the individual projects when-
ever they are of such character as to be
suitable for bidding independently.

(b) When Federal-aid and State-fi-
nanced highway projects are tied or
permitted to be tied together for bid-
ding purposes, the bid schedule shall
set forth the quantities separately for
the Federal-aid work and the State-fi-
nanced work. All proposals submitted
for the tied projects must contain sepa-
rate bid prices for each project individ-
ually. Federal participation in the cost
of the work shall be on the basis of the
lowest overall responsive bid proposal
unless the analysis of bids reveals that
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