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(1) Where State statute does not per-
mit one or more of the contract clauses 
included in paragraph (a) of this sec-
tion, the State statute shall prevail 
and such clause or clauses need not be 
made applicable to Federal-aid high-
way contracts. 

(2) Where the State highway agency 
has developed and implemented one or 
more of the contract clauses included 
in paragraph (a) of this section, such 
clause or clauses, as developed by the 
State highway agency may be included 
in Federal-aid highway contracts in 
lieu of the corresponding clause or 
clauses in paragraph (a) of this section. 
The State’s action must be pursuant to 
a specific State statute requiring dif-
fering contract conditions clauses. 
Such State developed clause or clauses, 
however, must be in conformance with 
23 U.S.C., 23 CFR and other applicable 
Federal statutes and regulations as ap-
propriate and shall be subject to the 
Division Administrator’s approval as 
part of the PS&E. 

[56 FR 37004, Aug. 2, 1991, 57 FR 10062, Mar. 23, 
1992]

§ 635.110 Licensing and qualification 
of contractors. 

(a) The procedures and requirements 
a SHA proposes to use for qualifying 
and licensing contractors, who may bid 
for, be awarded, or perform Federal-aid 
highway contracts, shall be submitted 
to the Division Administrator for ad-
vance approval. Only those procedures 
and requirements so approved shall be 
effective with respect to Federal-aid 
highway projects. Any changes in ap-
proved procedures and requirements 
shall likewise be subject to approval by 
the Division Administrator. 

(b) No procedure or requirement for 
bonding, insurance, prequalification, 
qualification, or licensing of contrac-
tors shall be approved which, in the 
judgment of the Division Adminis-
trator, may operate to restrict com-
petition, to prevent submission of a bid 
by, or to prohibit the consideration of 
a bid submitted by, any responsible 
contractor, whether resident or non-
resident of the State wherein the work 
is to be performed. 

(c) No contractor shall be required by 
law, regulation, or practice to obtain a 
license before submission of a bid or 

before the bid may be considered for 
award of a contract. This, however, is 
not intended to preclude requirements 
for the licensing of a contractor upon 
or subsequent to the award of the con-
tract if such requirements are con-
sistent with competitive bidding. 
Prequalification of contractors may be 
required as a condition for submission 
of a bid or award of contract only if the 
period between the date of issuing a 
call for bids and the date of opening of 
bids affords sufficient time to enable a 
bidder to obtain the required 
prequalification rating. 

(d) Requirements for the 
prequalification, qualification or li-
censing of contractors, that operate to 
govern the amount of work that may 
be bid upon by, or may be awarded to, 
a contractor, shall be approved only if 
based upon a full and appropriate eval-
uation of the contractor’s capability to 
perform the work. 

(e) Contractors who are currently 
suspended, debarred or voluntarily ex-
cluded under 49 CFR part 29 or other-
wise determined to be ineligible, shall 
be prohibited from participating in the 
Federal-aid highway program.

§ 635.111 Tied bids. 
(a) The SHA may tie or permit the 

tying of Federal-aid highway projects 
or Federal-aid and State-financed high-
way projects for bidding purposes 
where it appears that by so doing more 
favorable bids may be received. To 
avoid discrimination against contrac-
tors desiring to bid upon a lesser 
amount of work than that included in 
the tied combinations, provisions 
should be made to permit bidding sepa-
rately on the individual projects when-
ever they are of such character as to be 
suitable for bidding independently. 

(b) When Federal-aid and State-fi-
nanced highway projects are tied or 
permitted to be tied together for bid-
ding purposes, the bid schedule shall 
set forth the quantities separately for 
the Federal-aid work and the State-fi-
nanced work. All proposals submitted 
for the tied projects must contain sepa-
rate bid prices for each project individ-
ually. Federal participation in the cost 
of the work shall be on the basis of the 
lowest overall responsive bid proposal 
unless the analysis of bids reveals that 
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mathematical unbalancing has caused 
an unsupported shift of cost liability to 
the Federal-aid work. If such a finding 
is made, Federal participation shall be 
based on the unit prices represented in 
the proposal by the individual con-
tractor who would be the lowest re-
sponsive and responsible bidder if only 
the Federal-aid project were consid-
ered. 

(c) Federal-aid highway projects and 
State-financed highway projects may 
be combined in one contract if the con-
ditions of the projects are so similar 
that the unit costs on the Federal-aid 
projects should not be increased by 
such combinations of projects. In such 
cases, like quantities should be com-
bined in the proposal to avoid the pos-
sibility of unbalancing of bids in favor 
of either of the projects in the com-
bination.

§ 635.112 Advertising for bids. 
(a) No work shall be undertaken on 

any Federal-aid project, nor shall any 
project be advertised for bids, prior to 
authorization by the Division Adminis-
trator. 

(b) The advertisement and approved 
plans and specifications shall be avail-
able to bidders a minimum of 3 weeks 
prior to opening of bids except that 
shorter periods may be approved by the 
Division Administrator in special cases 
when justified. 

(c) The SHA shall obtain the ap-
proval of the Division Administrator 
prior to issuing any addenda which 
contain a major change to the ap-
proved plans or specifications during 
the advertising period. Minor addenda 
need not receive prior approval but 
should be identified by the SHA at the 
time of or prior to requesting FHWA 
concurrence in award. The SHA shall 
provide assurance that all bidders have 
received all issued addenda. 

(d) Nondiscriminatory bidding proce-
dures shall be afforded to all qualified 
bidders regardless of National, State or 
local boundaries and without regard to 
race, color, religion, sex, national ori-
gin, age, or handicap. If any provisions 
of State laws, specifications, regula-
tions, or policies may operate in any 
manner contrary to Federal require-
ments, including title VI of the Civil 
Rights Act of 1964, to prevent submis-

sion of a bid, or prohibit consideration 
of a bid submitted by any responsible 
bidder appropriately qualified in ac-
cordance with § 635.110, such provisions 
shall not be applicable to Federal-aid 
projects. Where such nonapplicable 
provisions exist, notices of advertising, 
specifications, special provisions or 
other governing documents shall in-
clude a positive statement to advise 
prospective bidders of those provisions 
that are not applicable. 

(e) No public agency shall be per-
mitted to bid in competition or to 
enter into subcontracts with private 
contractors. 

(f) The SHA shall include a noncollu-
sion provision substantially as follows 
in the bidding documents:

Each bidder shall file a statement executed 
by, or on behalf of the person, firm, associa-
tion, or corporation submitting the bid certi-
fying that such person, firm, association, or 
corporation has not, either directly or indi-
rectly, entered into any agreement, partici-
pated in any collusion, or otherwise taken 
any action, in restraint of free competitive 
bidding in connection with the submitted 
bid. Failure to submit the executed state-
ment as part of the bidding documents will 
make the bid nonresponsive and not eligible 
for award consideration.

(1) The required form for the state-
ment will be provided by the State to 
each prospective bidder. 

(2) The statement shall either be in 
the form of an affidavit executed and 
sworn to by the bidder before a person 
who is authorized by the laws of the 
State to administer oaths or in the 
form of an unsworn declaration exe-
cuted under penalty of perjury of the 
laws of the United States. 

(g) The SHA shall include the lob-
bying certification requirement pursu-
ant to 49 CFR part 20 and the require-
ments of 49 CFR part 29 regarding sus-
pension and debarment certification in 
the bidding documents. 

(h) The SHA shall clearly identify in 
the bidding documents those require-
ments which the bidder must assure 
are complied with to make the bid re-
sponsive. Failure to comply with these 
identified bidding requirements shall 
make the bid nonresponsive and not el-
igible for award consideration.
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